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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


NO. 15, 100 


LUCIUS BOMAR, 
Appellant, 
Vv. 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT — 
COURT FOR THE DISTRICT OF COLUMBIA — 


[Filed in open Court] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


. Holding a Criminal Term 3 
' Grand Jury Impanelled February 27, 1958, Sworn in on March 4, 1958 


The United States of America : Criminal No. 422-58 
v. Grand Jury No. 462-58 
Lucius Bomar Vio. 22 D.C.C. 350la 





The Grand Jury charges: : : 

On or about March 23, 1958, within the District of Columbia, Lucius 
Bomar did take immoral, improper. and indecent liberties with | Pearl L. Fox, 
a female child under sixteen years of age, ‘that is, about nine years of age, 
with the intent of arousing, appealing to and gratifying the ast, passions and 
sexual desires of the said Lucius Bomar. 

/s/ Oliver Gasch - 


Attorney of the United States in 
and for the District of Columbia 
A TRUE BILL: ; 


Foreman 





[Filed May 2, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES : : Criminal No. 422-58 
vs. | : Charge Vio. 22 DCC 3501a 


LUCIUS BOMAR - 
Defendant 


PLEA OF DEFENDANT 

On this 2nd day of May, 1958, the defendant Lucius Bomar, appearing 
in proper person and by his attorney Paul Dwyer, being arraigned in open 
Court upon the indictment, the substance of the charge being stated to him, 
pleads not guilty thereto. 

Defendant's motion for reduction of bond to $2500. 00 heard and 

granted. 

Defendant remanded to the District J ail. 

By direction of 


BURNITA SHELTON MATTHEWS 
Presi Juage 
Criminal Court #3 
Present: 
| HARRY M. HULL, Clerk 
United States Attorney 
| By 
By  T. Flannery ! Deputy Clerk 
Assistant United States Attorney 


T. O'Neal 
cial Reporter 


nn 


ERPTS FROM TRANSCRIPT OF PROCEEDINGS — 


1 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA Capa aiaetion 
vs. No. 422-58 
LUCIUS BOMAR, Defendant Washington, D. C., 
| Wednesday, June 18, 1958 


[Filed April 24, 1959] 
EXC 





3 | 
The above-entitled matter came on for hearing before the HONORABLE 
JOHN J. SIRICA and a jury at 10:10 a.m 
APPEARANCES: 
On behalf of the government: 


JOEL D. BLACKWELL, Esq., 
Assistant United States Attorney. 


On behalf of the defendant: | 
PAUL F.. DWYER, Esa. , 
x x xenexnkxk KE & * ! 
PEARL L. FOX i 
was called as a witness by the government and was questioned 2s follows: 
BY MR. BLACKWELL: 


Q. What is your name, please? A. My nameis Pearl Lynnette Fox. 

Q. That is fine, but Iam going to ask you totry to talk: a little louder 
so His Honor and these ladies and gentlemen and the defendant in this case and 
everybody in the courtroom can hear what you say. A. My name is Pearl 


Lynnette Fox. | 
Q. Where do you live, Pearl? A. I live at No. 6 Fourteenth Street, 
Southeast. | 
. Now, how old are you? A. Iam nin years old. 
-. Do you goto school? A. Yes, sir. 
. Where do you goto school? A. . Bryant School. 
. Do you go to Sunday school? A. No, sir. _ : 
. Now, do you know what happens to little girls who tell falsehoods? 
- What happens to them? A. . They get punished. | 
Q. Allright. And if they tell the truth, what happens? A They don't 
get punished. : 
_Q. Are you going to tell the truth to the questions asked ra here today? 
A. Yes, sir. 
THE COURT: All right, she may be sworn. 
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[Where upon the witness was duly sworn, 
DIRECT EXAMINATION 

BY MR. BLACKWELL: 

Q. Pearl, I believe you have already stated that you live at No. 6 
Fourteenth Street, Southeast, is that right? A. Yes, sir. 

Q. Now, I would like to ask you if you were living there on March 23d 
of this year. Were you living there in March of this year? A. Yes, sir. 

Q. You know the defendant in this case, Lucius Bomar? A. Yes, sir. 

x * *x* * * * * * 

Q. How did you happen to know the defendant in this case, Lucius Bomar? 
A. Heis my stepfather. 

Q. Now, was he living in the same home with you on March 23rd of this 
year? A. Yes, sir. 

Q. Directing your attention, now, to March 23, was your mother home 
ali day? A. No, sir. 

Q. What time did she go out, if you know? A. In the morning. 

Q. And what time did she return, if you recall? A. I don't know. 

Q. Was it sometime in the evening? A. It was at nighttime. 

Q. Pardon me? A. It was in the night. 3 

Q. In the night? Well now, while your mother was away, or sometime 


in the evening, did the defendant in this case, your stepfather, Lucius Bomar, 
do anything to you of an unusual nature? A. Yes, sir. 


Q. Will you tell His Honor and these ladies and gentlemen of the jury 
10 just what Lucius Bomar, the defendant in this case, did to you, unusual, 

sometime during the evening of March 23? A. Well, he gave me some pipes 
to take downstairs, and then -- 

THE COURT: What did he give you? 

THE WITNESS: Some pipes. 

BY MR. BLACKWELL: 

Q. What kind of pipe do you mean, Pearl? A. Water pipes. 

Q. Water pipes? A. Yes. 
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Q. Where did the water pipe come from? A. From the sink in the 
kitchen. : 
Q.. From the sink in the kitchen? A. Yes, sir. | 
.Q. Just keep your voice up a little more, you are talking all right, but 
try to keep your voice up and not drop it. 
All right, did you take that water pipe downstairs? rn Yes, sir. 
Q. And after you had taken the water pipe downstairs, what did you do 
then, if anything? A. I was on my way upstairs and he gave me a plate. 
THE COURT: What was that? I didn't get that. | 
THE WITNESS: He gave me a plate that he had used syrup with. 
THE COURT: That he had used syrup with? 


THE WITNESS: Yes, sir. | Ear 
THE COURT: Try to speak a little louder so Mr. ‘Blackwell can hear 
you and all the ladies and gentlemen will hear you. ! 
BY MR. BLACKWELL: 
Q. Now, Pearl, what did you do with that plate? A. I took it downstairs 


and put it in the kitchen. 

Q. And after you had taken the plate downstairs and ae it in the kitchen, 
what did you do then? A. And I was on my way upstairs, then he was in the 
living room and he call me. | 

. Q. . When you say “he", are you referring to Lucius Bomar, the defen- 
dant in this case? A. Yes, sir. 

Q. Allright. Now, you may continue. A.- And he caught me into the 
living room and then he laid me down and he tried to pull my -- and he was 
going to pull my pants - | 

Q. Justa moment. You are not completing your statements, Pearl. 

Take your time. You don't have to rush. Nobody is going to bother you 
or -- that gentleman sitting up there in that black robe controls everything in 
here. A. And he was going to pull my pants down, but I had a pin in the back 
of them and he asked me what was wrong, and I told him I had a pin in the back, 
and he told me to take it out, and I took it out and put it in the chair in the 
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living room and he pulled my pants down. 

Q. And what else did he do, if anything? A. Then he sit down on the 
couch and he pulled me over to him and started to bother me, but I pulled his 
dingding. 

THE COURT: What? 

MR. BLACKWELL: She said she pulled his dingding. 

THE COURT: All right. You may proceed. 

MR. BLACKWELL: Well now, may I ask a leading question to clarify 
that, Your Honor? Any objection, Mr. Dwyer ? 

THE COURT: Yes, you may. I think you have to in this situation. 

BY MR. BLACKWELL: 3 

Q. Now, by "dingding"’ do you mean the private parts of the defendant ? 


A. Yes, sir. 
Q: You mean the part where he weewees or urinates? A. Yes, sir. 
Q. Allright. Now, what didhe dothen? A. Then he started to bother 


me. 

Q. Now, you say he started to bother you. What do you mean when you, 
Pearl, when you say he started to "bother me." A. He started to do it to -- 

~ THE COURT: Do what? 

THE WITNESS: Do it to me. 

BY MR. BLACKWELL: 

Q. He started to do it to you, is that your statement? A. Yes, sir. 

Q. Then what happened? A. Then my mother, she was coming home. 

Q. And when your mother came, what did she do? Did she open the 
door and come in? A. She couldn't get in and I ran upstairs and hid in the 
closet, and then she came down and asked me, what was wrong, and then she 
said -- and I said nothing -- then she asked me if somebody had been bothering 
me. 

Q. Was the defendant present at that time? A. Yes, sir. 

Q. Allright. A. And she asked me if he had been bothering me and I 

told her yes. 
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Q. Well, now, you say you attempted to pull his dingding when he 
bothered you. Why did you dothat? A. Because in December -- 

MR. DWYER: Your Honor, I object at this time. | 

MR. BLACKWELL: May we approach the bench, Your Honor? 

THE COURT: Yes, you may. All right. ; 

[At the bench:] 

MR. BLACKWELL: If Your Honor please, she is going to testify about 
what he did to her in December, and it ieee similar offense, and I think it is 
admissible, Your Honor. | 

THE COURT: Have you any authority on it? | 

MR. BLACKWELL: I don't have it right here with me, but I can get it. . 

In this type of case it is definitely admissible. | 

THE COURT: It is the same as a carnal knowledge case. I think you 
better get it. I haven't read those cases for a long time. Do you object to 
it? | 


| 
| 
| 
i 


MR. DWYER: Very definitely. 

THE COURT: What he did on prior occasions? 

MR. DWYER: Yes. : ; 

THE COURT: Make a proffer of proof. 

MR. BLACKWELL: This witness willgestify that back in December, 
which is only about three -- around three months previously, he made a 
similar attempt and she told her mother about it and her mother told her if 
_ he ever did that "you grab him right by his dingding, "" and she carried out 
those instructions on this occasion, and that is the reason she grabbed him |. 
by the dingding. | 

THE COURT: I will tell -you what you do. I think this is important 
enough to excuse the jury. I would like to hear you on the authorities, and 
I would like to consider the cases. | 

MR. BLACKWELL: Very well, Your Honor. 

THE COURT: How long will it take you to get them? 
' MR. BLACKWELL: Just about five minutes. 
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THE COURT: Do you know the -- do you have any citations in mind? 

MR. BLACKWELL:| There is a long list of authorities on it. 

THE COURT: Is this your book? 

MR. BLACKWELL: Yes. 

THE COURT: Will you need this? I can send for the authorities in my 
chamber. ~ j 

[In open court:] Ladies and gentlemen of the jury, there is a matter we 
are going to discuss out of the presence of the jury. 

* *« * * * * * * 

THE COURT: I think the testimony is admissible in this case as to the 
prior alleged occurrence in December of 1957, as going to show a state of 
mind and intent. Now, you have another problem in this case, though, that 
is -- Mr. Blackwell, I want you tofollow this. 

MR. BLACKWELL: Yes, Your Honor. 

THE COURT: However, as we know, declarations made by a minor 


or child shortly after the occurrence of the alleged offense may be admissible 
as part of the res gestae. 

I suppose that is the theory under which you are proceeding in connection 
with the young girl's statement to her mother after this act was alleged to 
have been committed, stating what transpired, which was out of the presence 
of the defendant. 


That-testimony, I think, is admissible, because it is related to a recent 
offense. 

But we get to this problem: 

Assuming that the prior conduct of the defendant in December last year 
in connection with his relations with this young girl as admissible, query, is 
the testimony of the mother as to what the child told her three months prior 
to this occurrence admissible as an exception to the hearsay rule? 

I will hear you on that. 

MR. BLACKWELL: Well, if Your Honor please, I certainly would 

think as to whether or not the mother's testimony as to information 
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supplied her by the child being admissible would, I think, be determined as 
to the spontaneity of it, whether it was a spontaneous explanation or not. 

THE COURT: I am not concerned too much with the problem as to 
whether or not you can introduce evidence on, by her, by the young child, as 
to what he did to her, if anything, three months prior to this alleged offense, 
as going to show his intent, state of mind, and that is the principal reason 
why I think that testimony is admitted. : 

However, when we get to the question of whether or not the Court 
_ should permit the child to testify as to what she told her mother, three months 
prior to this alleged offense, then I assume you put the mother on the stand 
and try to get the mother to testify what she told the child, which was three 
months earlier than this offense, I think you might run into a problem there. 

Now, ‘he is charged -- now, he is not charged with that offense. 

MR. BLACKWELL: I can follow Your Honor on that. I think the whole 
thing hinges on spontaneity. 

_THE COURT: Spontaneity, hearsay. A young girl that was s allegedly 
assaulted, these indecent liberties were taken with her, SES to her. 

It is for the jury to evaluate her testimony. 

She shortly thereafter told her mother. I think that is admissible. I 
am not concerned with that. 

And what the mother learned is admissible, I think, in evidence for the 
consideration of the jury. 

But to go back three months when the mother learned of another alleged 
assault on the child, and allow the mother to testify what she heard three 
months before this, and what she told the child, I think you are getting into 
the realm of hearsay. 

MR. BLACKWELL: All right, Your Honor. . We will simply eliminate 
that by asking the child if anything, if the defendant had committed such an 
act or attempted to commit such an act on any prior occasion, and drop it on 





. that. 2 


| 
THE COURT: I think you would be on safer ground, if this goes to the 
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Court of Appeals, and I should admit that testimony regarding what the young 
child said to the mother on a prior occasion and what the mother said to her 
to do the next time he did something like that. 

That is my ruling. I will let you ask her. 

MR. BLACKWELL: The child is out of the courtroom now. 

THE COURT: I sent her out of the courtroom. 

MR. BLACKWELL: Then I can ask this question . Suppose, to be on the 

safe side, we call the child in now, before the jury comes in and let me 
ask the question to her now, just so there won't be any -- 

THE COURT: Let us find out what she says about it. Then we will 
caution her not to say anything about what she said to the mother or the mother 
said to her on that first occasion. 

MR. BLACKWELL: Very well. 

THE COURT: Any objection? 

MR. DWYER: For the record, I would like to take.an exception to this 
ruling on this basis, I think that case that you referred to and quoted from 
speaks of continuous offense. 

* * * *€ * * * * 

[The witness resumed the witness stand. ] 

THE COURT: Let us find out what happened in December first. 
* * * * * *€ * * 

[The witness temporarily withdrew from the witness stand. ] 

MR. DWYER: I would like to make a statement before that, Your Honor. 

This is for the record, Your Honor. I would like to state for the record 
that I believe the facts of this case are not identical, are not related with the 
facts of the prior case you read from. 

Now, we are confronted here with a situation where the defendant is 
charged with an indecent act on a minor child. 

This testimony, which has just been elicited and will be elicited from 
the complaining witness, would seem to be more appropriate to make out a 
case of carnal knowledge, which, of course, is a much more serious crime 
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than the indecent act on a minor child. 

Now, the case you cited from, if Iam not mistaken, was either a 
carnal knowledge or incest case, in which case the prior affair was not of a 
more serious nature, was either of a less degree or a comparable degree, 
and I think it is important in this case here that this testimony here, as I 
say again, would go to a more serious crime, which, of course, would be 
very prejudicial towards the defendant, because he is ee with a crime 
of lesser magnitude here. 

And that case that you cited from dealt with statutory rape, which is a 
capital offense, and this is not a capital offense. i 

THE COURT: Suppose he was charged with the offense of assault with 
intent to commit carnal knowledge, wouldn't that evidence be admissible that 
we decided on? 

MR. DWYER: On an assault, perhaps, yes, but I think here we have a 
little differently related situation, where it is a very minor -- the very 

minimum -- : 

THE COURT: Do you call this a minor offense? ; 

MR. DWYER: No, the very minimum ameatht of touching the child is 
sufficient under this particular statute. 

THE COURT: We went past the stage of touching the child. We went 
past the stage where he actually had his penis and did something with it, 
touched the child with his penis. 

Now, she just said on December -- 

MR. DWYER: That is correct, Your Honor. That would indicate, 
perhaps, a carnal knowledge, but the testimony so far is merely he brought 
her down, he bothered her, we have nothing but that. | 

THE COURT: You might take the situation in Meese on Evidence, 

2 Wigmore on Evidence, Section 398. 

I have already referred to the Weaver case. That is set forth in there. 
And there are several state cases on page 394, 398. 2 

Here is one, Indiana, Barker vs. the state, 188 Indiana, 3262, holding 


| 
| 
| 
| 
! 
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that carnal knowledge of a female child -- that was the charge -- defendant's 
prior intercourse with the child admitted. 

There are several cases. There are hundreds of state cases on that 
point, and there are several cases in our Court of Appeals, if I had the time 

33 to find them. Iam sure there are. 

MR. DWYER: I might say, Your Honor, the cases that I have general- 
ly reviewed deal with convictions or some more substantial proof. 

But, as I say, most of the cases I have dealt with, in fact all of them, 
deal with a capital case, either rape or carnal knowledge, and I think there 
is a particular reason why the courts allowed such testimony in those cases, 
to show the disposition. 

THE COURT: Doesn't this show the disposition of this defendant ? 

If he had touched this child, assuming her story is true, -- I don't know 

whether the jury will believe it or not. 

MR. DWYER: My contention -- 

THE COURT: Just a moment, please. 

If he had done what this child said he did in December, just three 
months prior to this offense, wouldn't it show a disposition or intent to take 
liberties with the child three months later ? 

That is the question. 

MR. DWYER: Yes, Your Honor. 

THE COURT: This is the only question in my mind. 

I think that is what the cases hold. 

34 MR. DWYER: But my contention is that I think he is prejudiced because 
it doesn’t show a disposition so much. It shows an indecent act, but a disposi- 
tion to commit rape -- 

THE COURT: I understand that. 


All right. Iwill over rule your objection. 

Let us call the mother in and warn her to be careful. 
[In open court: ] 

Whereupon 





13 
CELIA A. BOMAR | 
was called as a witness by the government and, having been first duly sworn, 
was examined and testified as follows: 
THE COURT: Now, before we proceed, let me say something to the 
jurors seated in the back of the courtroom that are listening to this case. 
I don't know whether I have had an opportunity this month to caution you 
members or not. | 





I want you to be extremely careful for this reason: I have known of 
cases, maybe more than one, at least, in the past several years, where a 
situation has developed, to take this case as an example, where we are taking 
testimony out of the presence of the present jury. 3 

The jury is locked up, or in their jury room, rather, and they, of 
course, don't know what is transpiring in the courtroom. 


* * *k* * *€* &* * * 


So I want you to be extremely cautious and careful. 


If you do see any of this panel, please don't mention to them what you 


heard out of their presence. 
I think I can't be any clearer than that. 
Let us find out what she knows about this incident in December. 
DIRECT EXAMINATION 

BY MR. BLACKWELL: | 

Q. Mrs. Bomar, you are the mother of Pearl Fox, are you not? A. 
Yes, sir. 

Q. Did you receive a report from her some time in December, concern- 
ing something of an unusual] nature which had happened to her ? A. The last 
of December. | 

Q. The last of December? : 

THE COURT: The last part of December of last year? 

THE WITNESS: Yes, sir. , 

BY MR. BLACKWELL: 

Q. What were the circumstances under which Pearl come and tell you 
about this? A. Pearl didn't tell me. My oldest son told me. : 
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THE COURT: Ican't hear you. Counsel for the defendant‘ can't hear 
you. You will have to speak louder. 

THE WITNESS: Pearl didn't tell me. My oldest son told me. ‘The 
children were in the living room talking about it. When I asked him about it 

37 my oldest son told me. 

THE COURT: What did he tell you? 

THE WITNESS: That soo had been bothering with Pearl. 

BY MR. BLACKWELL: 

@. Now, Soo, who are you talking about? A. Lucius. 

THE COURT: What is his first name? 

THE WITNESS: Lucius. We always called him Soo. 

THE COURT: And your oldest son told you that he had been bothering 
the little girl? 

THE WITNESS: Yes, that she had told them. 

THE COURT: That could never be admitted under any circumstances. 
Now, I want to caution you about this. When you take the stand in this case 
before the jury, you are not permitted to testify what your son allegedly told 
you about your little girl being molested by the defendant, in December, I 
am talking about. Do you understand? Is that clear to you? 

THE WITNESS: Yes. 

THE COURT: The latter part of December 1957. Because that testi- 
mony is not admissible in this case. So that you don't even have to refer 

to that. 

MR. BLACKWELL: I shall not, Your Honor. Now, I might say, 
Your Honor, that the witness informed me about it, what the little girl told 
her, because, of course the little girl did tell her after this son had made 
this report. I naturally wasn't going to bring in that. I don't know whether 
or not Your Honor -- 

THE COURT: Did the little girl tell you anything about what he did in 
December ? 

THE WITNESS: She said he told her to pull her panties down and to 


lay on her somach, and he got on top of her. 
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THE COURT: She told you that? 

THE WITNESS: That is what she told me. | 

MR. BLACKWELL: As I understand, and I want you, at any time, Mrs. 
Bomar, I am not going to ask you anything about what the little girl told you 
in December, so please don't volunteer anything about December. However, 
Iam going to ask you -- | 

THE COURT: We will wait until that time comes, because he will want 
to object, apparently, to this testimony. You may go back to the witness 


room. Another thing I want to caution you about, when you go out to lunch 


today, -- I suppose you go out with your daughter to lunch. Don't tell your 
daughter what you testified in this courtroom, and don't let her tell you, either. 

Talk about anything except this testimony or this case. | 

THE WITNESS: Yes, sir. : 

* * * * * *© & 
PEARL L. FOX 
was recalled as a witness by the government and, having been previously 
duly sworn, was examined and testified as follows: 
x * * * *&* * *€ * 
DIRECT EXAMINATION 

BY MR. BLACKWELL: 

Q. Pearl, I had just asked you whether or not back in December of 
last year the defendant in this case, Mr. Lucius Bomar, did anything of an 
unusual nature to you. Did he do anything unusual to you? A. Yes, sir. 

Q. Now, will you tell His Honor and these ladies and gentlemen of the 
jury just what happened to you as far as Lucius Bomar, your stepfather, is 
concerned, in December of last year? A. Well, it was -- I think it was a 
Friday when my mother was gone to the hospital to have a special check-up. 

THE COURT: Wait a minute. Can everybody hear her? All right. 
It was on a Friday, you said? | 

THE WITNESS: I think. | 

THE COURT: Go right ahead. Take your time and speak a little louder. 
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THE WITNESS: My mother was going to D. C. General Hospital to 
have a special check-up, and she left me home with the baby to take care of 
the baby, and I was in her room, feeding her, feeding the baby her bottle. 
And my stepfather, he was in the room with me, and my mother, she had a 
closet, a brown closet, over by the window in her room. And on top of the 

closet she had a small bottle of vaseline. And my stepfather, he took 
a little bit of vaseline and put it on his hand and went in the next room, and 
then he came back and told me to put the baby down. I told him that she 
wasn't asleep. 

THE COURT: Wait a minute. You are going a little fast. Just take 
your time and speak a little louder. 

BY MR. BLACKWELL: 

Q. Going back to that question about the baby, he told you to put the 
baby down? ; 

THE COURT: Just take your time. 

BY MR. BLACKWELL: eas 

Q. And what did you, say, please? A. I said that He told n me . to put the 
baby down, and I told him that the baby wasn't sleeping. He told me that was 
all right. And then, Soo, he told me to come in the next room, and take my 
pants down and laid on the bed, and I did what he told me and he got on top 
of me, and he told my two brothers, Stephen and Anthony to wash the dishes. 

Q. What else happened? A. Then it was one Saturday -- 

Q. Just a moment. 

MR. DWYER: Objection. 

BY MR. BLACKWELL: 

@. You said that ‘he sent the little boys down to wash the dishes. A. 
Yes, sir. 

Q. What did you say about the bed? A. He told me to lay down. 

Q. Did you lie down on the bed? A. Yes, sir. 





17 
Q. And did he do anything then? A. Yes, sir. 
Q. What did he do? A. He started to bother me. 
Q. How? | 
THE COURT: I have got to follow that. 
MR. BLACKWELL: He started to bother her. 


THE COURT: All right. 
BY MR. BLACKWELL: | 
Q. In what way? In what manner? How? A. He told me to lie on my 


back. 
Q. Did you lie on your back? A. Yes, sir. 
Q. And what did he do then? A. Then he got on top of me. 
Q. Well, now, when he got on top of you was he fully clothed? Did he 
have his clothes on? A. Yes, sir. | 
43 Q. Well, did he do anything when he got on top of you? A. Yes, sir. 
Q. What did he do? A. He started to bother me. : 
Q. Now, what do you mean by "bother" you? A. Do it t me. 
THE COURT: What did she say? 
MR. BLACKWELL: Do it to her. 
THE COURT: What did you say again? 
THE WITNESS: Sir? 
THE COURT: What did he try to do? 
THE WITNESS: He started to bother me. 
THE COURT: Well now, what do you mean, started to bother you? We 
have to hear what you have to say. 
THE WITNESS: He was going to do it to me. | 
BY MR. BLACKWELL: : 
Q. Well, did he expose himself in any manner? A. Sir? 
MR. BLACKWELL: Pardon me. I don't suppose she knows, Your 
Honor, what I mean. 
THE COURT: Let me ask her a question. What did he do? How did 
he go about doing it to you, that is what we want to find out. What did he do? 
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THE WITNESS: He unzippered his pants. 
THE COURT: He unzipped his pants? 
THE WITNESS: Yes, sir. 
THE COURT: Then what did he do? 
THE WITNESS: Then he got on top of me. 
THE COURT: Did you see anything? 
THE WITNESS: Yes, sir, he pulled his dingding out. 
BY MR. BLACKWELL: 
Q. Now, are you telling the truth? A. Yes, sir. 
Q. Did you see the defendant's attorney last night in this case? A. 
Sir ? ; 
Q. The defendant's attorney come to your home last night and ask you 
about this ? 
THE COURT: What is the purpose of this ? 
MR. BLACKWELL: I want to find out whether she is defining now the 
same thing he told her then. 
THE COURT: That is up to the jury. 
BY MR. BLACKWELL: 
Q. You have referred to the -- I have asked you about the defendant, 
Lucius Bomar, your stepfather. Do you see Lucius Bomar, the man you 
described as your stepfather, in court today? A. Yes, sir. 
45 Q. Will you point him out, please? A. The man in the blue shirt there. 
MR. BLACKWELL:' If Your Honor please, there is only one man sitting 
at the counsel table, and may the record show the witness has identified the 
defendant as the one to whom she referred as Lucius Bomar? 
THE COURT: Do you agree that the witness has identified your client? 
MR. DWYER: Yes, Your Honor. 
THE COURT: The record will show that the witness has identified the 
defendant. 
MR. BLACKWELL: . I turn the witness over. 
THE COURT: Where is her home located? 
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MR. BLACKWELL: At No. 6 Fourteenth Street, Southeast, and I plan 
to lay a foundation by other witnesses, Your Honor. 

THE COURT: Cross-examine. 

MR. DWYER: May we approach the bench, Your Honor ? 

THE COURT: You may. : 

[At the bench: ] | 

MR. DWYER: At this time I respectfully ask the Court to grant a mis- 
trial in regard to that last question by Mr. Blackwell. I think the manner 
in which it was presented at the time was extremely -- | 

THE COURT: What last question? 

MR. DWYER: Did she see me last evening. There was ee no 
reason for that question to be asked at this time, and I think the fact that we 
have had this long recess, that the only inference that can be drawn is that -- 
the only inference that can be drawn by the jury now is that because of some- 
thing I did last evening this recess took place. I think it was highly improper. I 
think ifthe question is asked at all it should be merely asked, if Mr. Black- 
well was surprised by her testimony. On, on the other hand, I think I have 
the right if I want to cross-examine her and try to impeach her, but at the 
time there was absolutely no basis for that question, Your Honor. I think 
it is extremely prejudicial. : 

MR. BLACKWELL: I don't think so. | 

THE COURT: Wait a minute. Just one at a time. Have you finished ? 

MR. DWYER: Yes, Your Honor. : 

THE COURT: State the purpose you had in asking the question. 

MR. BLACKWELL: The purpose was whether or not she saw the de- 
fense counsel last night, if he came over and discussed the case with her, and 
I wanted to find out if he told her the same thing as on the witness stand. 

THE COURT: I realize the purpose you had in mind. Iam going to 
tell the jury to disregard the question that was asked as to whether or not 
she saw the defense counsel last night. , 

MR. BLACKWELL: And I might also say, Your Honor, I have no 
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objection to your quoting me that I don't suspect Mr. Dwyer of anything wrong. 
Iam not accusing him of that. 

THE COURT: I have sustained the objection. The motion is denied. 
And I will tell the jury. 

[In open court:] 

THE COURT: Now, ladies and gentlemen of the jury, you will disre- 
gard entirely the question that was asked by Mr. Blackwell as to whether or 
not this witness saw the defense attorney last night. I have ruled it out. It 
has no place in the consideration. Iam not indicating it was proper or im- 
proper. I just say disregard it. You may proceed. 

CROSS- EXAMINATION 

BY MR. DWYER: 

Q. Now, Pearl, you stated you don't know how long you knew Lucius 
Bomar, is that correct? A. Yes, sir. 

Q. What grade are you in in school? A. Fourth. 

Q. Now, isn't it a fact that ever since you have been in school Lucius 
Bomar has been your father? A. Yes, sir. 

Q. And prior to that he was also your father, living with you? A. Sir? 

Q. Isay -- | 

MR. BLACKWELL: He is her stepfather. 

BY MR. DWYER: 

Q. So he has been living with you at least four years or more, is that 
correct? A. Yes, | sir. 7 

Q. Now, Pearl, you testified as to an affair that took place this 
March -- of this year -- and you stated that Soo, as you referred to him, asked 
you to take a water pipe downstairs, is that correct? A. Yes, sir. 

Q. And also he gave youa plate. A. Yes, sir. 

THE COURT: Speak a little bit louder. 

BY MR. DWYER: 

Q. Now, this was on a Sunday evening, wasn't it? A. Yes, sir. 





21 
Q. And didn't Lucius ask you to feed the children? A. | No, sir. 
Q. Didn't he ask you to go out and put something on the stove and 
cook it? A. No, sir. | 
Q. Did he ask you to put something on the hot plate. and cook it on the 
hot plate? A. No, sir. 
Q. Well, didn't there come a time that evening, when he criticized 
you and brought you in the living room? A. Yes, sir. 
Q. And at that time did he take a little belt and give you a strapping ? 
A. No, sir. 
'Q. Did, any time that day, Lucius give you a strapnin for being a 
bad girl? A. No, sir. 
_Q. Now, you are the oldest child in that family, aren't you? A. Yes, 





sir. 

Q. And how many brothers and sisters do you have? A. I have three 
brothers and three sisters. 

Q. Now, you help out in the house and feed them, don't pikes A. Yes, 


Q. And you help to put them to bed? A. Yes, sir. 

Q. And your stepdaddy asks you to help him take care of them, doesn't 
he? A. Yes, sir. ! 

Q. Now, on this Sunday evening you stated that you were upstairs 
when your mother came home, is that correct? A. Yes, sir. 

Q. And you were in the closet? A. Yes, sir. | 

Q. Now, you had all your clothes on then, didn't you? A. Yes, sir. 

Q. When did you first seeyour mother? A. I don't know. 

Q. Well, was your mother inside the house when or saw her? A. 
That Sunday ? : ! 

Q. On that Sunday in March. A. Yes, sir. 

Q. Did you let her in the house? A. No, sir. | 

Q. Do you know who let her in the house? A. No, sir. 

Q. Now, there are two stories to this house that you live in, isn't 
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there, Pearl? A. Sir? 
Q. I didn't hear that answer. Is there two floors? A. Yes, sir. 
@ And the front door is on the first floor in the front? A. Yes, sir. 
Q. And is that the door your mother came in that evening? A. Yes, 
sir. 
Q. And you were in the closet on the second floor, wasn't that true? 
A. Yes, sir. 
Q. When your mother came in? A. Yes, sir. 
Q. Now, wasn't this closet in the bedroom that you and some of your 
brothers and sisters slept in? A. Yes, sir. 
Q. You slept upstairs? A. Yes, sir. 
52 Q. Now, where did your daddy and mommy sleep? A. They sleep in 
the next room. 
* *« * * * * *& * 
Q. When mommy came home that night in March, that Sunday night, do 
you know where daddy was at that time? Yes, sir. 
Q. Where washe? A. He was downstairs in the living room. 
* * * * * * & * 
53 Q. And do you know if anybody else was in the living room with him? 
A. No, sir. 
x * *x* * * © * * 


@. How long had you been in the closet when your mother came in? 


A. For just a little while. 
* *« * * * * € * 


Q. Five or ten minutes? A. Yes, sir. 

Q@. And were you crying at that time? A. No, sir. 

Q. Why did you come out of the closet, Pearl? A. Because I was -- 
heard her coming up the steps and she asked the children where was L 

Q. Well, she asked the children where were you, you heard her say 
that? A. Yes, sir. : 

Q. Now, do you know where your daddy was at that time? A. Yes, sir, 

he was downstairs. 
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Q. He remained downstairs all the time? 
MR. BLACKWELL: Just 2 moment. If Your Honor please, I hope 
the witness understands this now. ! 


THE COURT: Do you object? 
MR. BLACKWELL: I am objecting to the way the question was put. 
THE COURT: All right, ask her the question again. 
BY MR. DWYER: 

Q. From the time you heard your mother come in the house until 


you heard her ask your brothers and sisters where were you -- A. Yes, 
sir. ! 
Q. Was Liicius downstairs all that time? A. Yes, sir. 
Q. Now, did you hear your mother make any statement to your 

daddy before she asked your brothers and sisters where 1 were? 
A. No, sir. 

Q. You didn't hear her ask your daddy which one had he whipped 
now? A. No, sir. 

Q. Now, did your mother open the closet door or did you open the 





closet door? A. I opened it. 
Q. When you first saw your mother, were you still in the bedroom ? 
A. Yes, sir. 
Q. And she entered the bedroom? A. Yes, sir. 
Q. Now, didn't your mommy at that time ask you if your daddy had ~ 
given you a licking or strapping? <A. No, sir. | | 
Q. Did she ask you if he had punished you at all? A. No, sir. 
Q. Now, did she ask you -- I will withdraw that. Now, you weren't 
crying at that time? A. No, sir. 
Q. Now, your mother spoke to you first, didn't ae Pearl? 
A. Yes, sir. : 
Q. . And she asked you if your daddy had done anything to you, didn't 
she? A. Yes, sir. | 
Q. Now, when she asked you if your daddy had done anything to you, 
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what did you say to her at that time? What did you tell your mommy? 
A. Itold her yes. 

Q. Now, isn't it true that when your mother asked you if Lucius had 

done anything to you you said no he hadn't? A. No, sir. 

Q. Didn't she say, "You better tell me, I will find out anyway"? 

A. Yes, sir. 

Q. She did say that to you? A. Yes, sir. 

Q. Now, when she said that to you, Pearl, what did you tell your 
mommy? Do you remember what you said to your mother at that time? 

[No response. | 

Q. Well, if you don't remember, say it. If you do -- 

THE COURT: Let me ask you a question. Do you remember what you 
told your mother? As the attorney asked you, do you remember what you 
told your mother? 

THE WITNESS: Yes, sir- 

THE COURT: Tell the jury what you told your mother. 

THE WITNESS: I told her that he had been bothering me. 

BY MR. DWYER: 

Q. Now, you -- when you said to your mother that he had been 
bothering you -- A. Yes, sir. | 

Q. Didn't your mother then ask you if he had given you a licking? 
A. No, sir. 

Q. Your mother then asked you if Lucius had asked you to take your 
clothes off? A. ‘No, sir. 

Q. Didn’t:your mother ask you if you pulled Lucius' dingding at this 
time? A. Yes, sir. 

Q. She did. What did you say when your mother. said that? A. I 
told her yes. 

MR. BLACKWELL: May we approach the bench, Your Honor? 

[At the bench: | | 

MR. BLACKWELL: Now, if Your Honor please, her mother had 
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instructed this little girl, as a result of what happened in December, if 
this man bothered her to pull his dingding. Now, the defense counsel 
asked her whether or not her mother had instructed -- : 

THE COURT: Start again. | 

MR. BLACKWELL: The defense counsel asked the little girl if she 


pulled the defendant's dingding after he tried to bother her. © 
. * * * * * * * * | 


BY MR. DWYER: : 
Q. Now, Pearl, you have just told us what Lucius did to you that 


evening in March when your mother wasn't there. Now, after your mother 


came home, was there some time when you told her the same thing that 


you told us this morning? A. Yes, sir. 
* * * kK * * *& | 

‘: Q. . Did you tell your mommy at that time about this bite that Lucius 
had given you? A. Yes, sir. 

Q. And did you tell her about the water pipe? A. ‘Yes, sir. 

Q. Did you tell her that Lucius punished you? A. No, sir. 

Q. - Did you tell her that Lucius punished any of the children that day? ~ 
A. No, sir. | ; 

Q. Did she ask you -- withdraw that | 

Isn't it true that your mother asked you which of the children Lucius 
had punished? : 

MR. BLACKWELL: If Your Honor please, this is highly repetitious, 
the question has been asked and answered before. | 

THE COURT:#%.think you have gone over that. I think you have gone 
into that. 

MR. DWYER: This, Your Honor, is after the time she came in. 

THE COURT: Let me speak to you at the bench. 

[At the bench:] 

[There was discussion off the record. ] 

[In open court: ] 








24 
what did you say to her at that time? What did you tell your mommy? 
A. Itold her yes. 

Q. Now, isn't it true that when your mother asked you if Lucius had 

done anything to you you said no he hadn't? A. No, sir. 

Q. Didn't she say, "You better tell me, I will find out anyway"? 

A. Yes, sir. 

Q. She did say that to you? A. Yes, sir. 

@. Now, when she said that to you, Pearl, what did you tell your 
mommy? Do you remember what you said to your mother at that time? 

[No response. | 

Q. Well, if you don't remember, say it. If you do -- 

THE COURT: Let me ask you a question. Do you remember what you 
told your mother? As the attorney asked you, do you remember what you 
told your mother? 

THE WITNESS: Yes, sir. 

THE COURT: Tell the jury what you told your mother. 

THE WITNESS: I told her that he had been bothering me. 

BY MR. DWYER: 

Q. Now, you -- when you said to your mother that he had been 
bothering you -- A. Yes, sir. | 

Q. Didn't your mother then ask you if he had given you a licking? 
A. No, sir. 

@. Your mother then asked you if Lucius had asked you to take your 
clothes off? A. ‘No, sir. 

Q. Didn't:your mother ask you if you pulled Lucius’ dingding at this 
time? A. Yes, sir. 

Q. She did. What did you say when your mother. said that? A. I 
told her yes. 

MR. BLACKWELL: May we approach the bench, Your Honor? 

[At the bench: ] 

MR. BLACKWELL: Now, if Your Honor please, her mother had 
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instructed this little girl, as a result of what happened in December, if 
this man bothered her to pull his dingding. Now, the defense counsel 
asked her whether or not her mother had instructed -- | 

THE COURT: Start again. 
MR. BLACKWELL: The defense counsel asked the little girl if she 


pulled the defendant's dingding after he tried to bother her. 
ms * * * * * * OK 





BY MR. DWYER: 
Q. Now, Pearl, you have just told us what Lucius did to you that 
evening in March when your mother wasn't there. Now, after your mother 


came home, was there some time when you told her the same thing that 


you told us this morning? A. Yes, sir. 
*x* * * * *€* * * * 


| 
| 

- Q. . Did you tell your mommy at that time about this oe that Lucius 
had given you? A. Yes, sir. 

Q. And did you tell her about the water pipe? A. ‘Yes, sir. 

Q. Did you tell her that Lucius punished you? A. No, sir. 

Q. - Did you tell her that Lucius punished any of the children that Ue 
A. No, sir. : 

Q. Did she ask you -- withdraw that : 

Isn't it true that your mother asked you which of the children Lucius 
had punished? 

MR. BLACKWELL: If Your Honor please, this is highly repetitious, 
the question has been asked and answered before. | 

THE COURT:#%.think you have gone over that. I think you have gone 
into that. 

MR. DWYER: This, Your Honor, is after the time she came in. 

THE COURT: Let me speak to you at the bench. 

[At the bench: ] 

[There was discussion off the record. ] 

[In open court:] 
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THE COURT: All right, what was the question ? 

MR. DWYER: I will withdraw that question. 

BY MR. DWYER: 

Q. Now, after you told your mother what you just told us, when did 
you again see Lucius? A. When he came upstairs. 

@. And how soon would that have been after this, Pearl? A. Five 
minutes. 

THE COURT: What was that? 

THE WITNESS: Five minutes. 

THE COURT: Five minutes. All right. 

BY MR. DWYER: 

Q. And Lucius came into your bedroom at that time? A. No, sir. 

Q. Where did you see him? A. He went into my mother's room. 

Q. Now, did you go into your mother’s room? A. Yes, sir. 

Q. Did your mother make any statement to Lucius in front of you? 
A. No, sir. | 

Q. Did Lucius make any statement to your mother in front of you? 
A. No, sir. 

Q. Did your mother say anything to you at this time? A. No, sir. 

Q. How long did you stay in your mother’s room, with your mother 
and daddy? A. I don't know. 

Q. Well, isn’t it true that shortly after your mother came home you 
went to bed? A. Yes, sir. 

Q. Now, do you remember any further conversation between your 
mother and daddy that evening? A. No, sir. 

Q. Did you have any further conversation with your daddy that evening? ~ 

A. No, sir. 

* * * * * * * * 
Q. Now, when Lucius started to bother you was this in the living 


room? A. Yes, sir. 
Q. And this was right after supper, wasn't it? A. Yes, sir. 
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Q. Now, isn't it true that Lucius didn't let you have any supper that 
evening? A. No, sir. 
Q. Did you sit down with the other children and eat? A. Yes, sir. 
Q. Was Lucius sitting down with you and the other children when you 
ate your supper? A. No, sir. : 
Q. Where was he at this time? A. He was gone out. : 


Q. He was where? A. Gone out. 
* * * * * * * * 





Now, do you know how long he was gone out? A. No, sir. 

But when he went out he told you to take care of the children? 
, sir. | 
Now, when he came back in again, did you see him? A. Yes, 





Did you put the children to bed at this time? A. No, sir. 
x * * * * * * [* i 


So all the children were still up and aréubnietfie house? A. Yes, 


Q. When Lucius came in, did he ask you to put the cularen to bed? 
A. No, sir. ! 
‘Q. Did he put them to bed? A. No, sir. : 
Q. Now, were all the children up until your mociee came home? 
A. Yes, sir. 
* * * * &* * *& 
REDIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. How many little sisters and brothers do you have, Pearl? A. I 
have three sisters and three brothers. | 
Q. And what are their ages? A. Well, my oldest sister is seven 
: years old, and my oldest brother is six years old, and the next two to my 
oldest brother is four years old and the next one is four years old, and my 


little sister is three years old, and I have another little brother and he is 
. 
| 
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four years old, and I have a baby sister and she is eight months old. 
Q. Now, where were these children when your stepfather, Lucius 
Bomar, bothered you on this night in March? A. They were upstairs. 
x * * * * * i *¥ 
THE COURT: Why don't you call your doctor and get him in here. 
MR. BLACKWELL: Dr. Heck. 
Whereupon 
FRANCIS F. J. HECK 
was called as a witness for the government and, having been first duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
THE COURT: All right, the defendant is in the court, now. 
BY MR. BLACKWELL: 
Q. Will you state your full name, Doctor, please. A. Francis J. 
Heck. 
@. And you are a member of the D. C. General Hospital Staff? 


A. Iam. 

Q. Were you assigned to the D. C. General Hospital on March -- 
during March of this year? A. I was on the Emergency Room, that's right. 

Q. Pardon me? A. I was on the Emergency Room service. 

Q. Allright, now did there come a time that you had occasion to 
examine a little girl by the name of Pearl L. Fox? A. Ihavea record 
to that effect on April 2nd. 

Q. When? A. April 2nd. 

Q. April 2nd. A. That is right. 

Q. Allright. Well now, what did your examination disclose? 
A. Do you want the final impression? Is that what you are asking? - 

Q. Yes, please. A. Final impression: Normal female; adolescent; 
genitalia -- 

THE COURT: I can't get that. 

THE WITNESS: Normal female; adolescent. 
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THE COURT: Explain what you mean by that. ! 

THE WITNESS: Meaning that although the age was 9 eae old, the 
girl was apparently older in appearance than 9. | 

THE COURT: Older in appearance? 

THE WITNESS: From the genitalia. The important part of the 
examination was the vagina, easily admitted a gloved finger and a small 
speculum. | 

BY MR. BLACKWELL: | 

Q. Small -- A. Speculum is the instrument used to examine -- 
toook at the cervix of the uterus. : 

Q. What did that indicate -- strike that. I believe you already 
testified that her physical condition was, indicated that she was much older 
than she was, is that correct? A. That is right. : 

’ Q. And would you say that the admission of this finger and speculum 
to this vagina of a little girl nine years old, was that unusual ? A. IfI 
had to give an opinion -- | 

Q. Yes. : 

THE COURT: Did you examine the girl personally? — 

THE WITNESS: I did. I think it would be, but let me say that 
usually -- I am getting confused, but I mean to say in most of the cases" 
it would be unusual, but it doesn't necessarily follow that it couldn't be 
normal without any -- ! 

MR. BLACKWELL: Thank you, Doctor, you may inquire. 

MR. DWYER: I have no questions, Your Honor. : 

THE COURT: All right. You may be excused. 

[Witness left the stand. ] 

THE COURT: All right, now, ladies and gentlemen of the jury, we 
will adjourn for lunch until 1:45, and I will ask you again to keep in mind 
the admonition of the Court. : 


[Whereupon a recess was taken until 1:45 p.m. of this same day] 
* * * *&* &* * * ¥ : 
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CELIA A. BOMAR 

was called as a witness by the government and, having been previously 
duly sworn, was examined and testified as follows: 

x * * * * * * * 

DIRECT EXAMINATION 

BY MR. BLACKWELL: 

x *« * * * * *€ * 

Q. Where do you live? A. No, 6 Fourteenth Street, Southeast. 

Q. Are you the mother of one Pearl L. Fox? A. Yes, Iam. 

Q. Do you know the defendant in this case, Lucius Bomar? 

A. Yes, Ido. 

Q. How well do you know him and how long have you known him? 
A. Ihave known him practically all our lives. 

Q. Well, is he related to you in any manner? A. No. 

Q. I see you carry his name, the same name, do you not? A. I 
mean, he is my husband. 

@. Isee. Heis your husband. A. A common law husband. 

Q. Is he the father of Pearl Fox? A. No, he isn't. 

Q. Now, directing your attention to March 23 of this year, were 
you. living at No. 6 Fourteenth Street, Southeast? A. Yes, sir. 

Q. And is that address here in the District of Columbia? A. Yes, 
sir. 

Q. Further directing your attention to that same date, were you 
home all day? A. No, I wasn't. 

Q. What time did you return home that evening or day? A. Between 
9-30 and a quarter of 10:00 that night. 

Q. And when you returned home, did you observe anything of an 
unusual nature or receive any information concerning anything of an unusual 
nature? A. The front door was locked. 

Q. Allright. Now, what did you do? Did you use a key to open it? 


A. No, you can’t use the key. Someone has to open it from the inside. 
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Q. What did you do when you found the door locked? A. Well, I 
turned the door knob. He was right there to open it for me. 

Q. Well, did you -- there wasn't -- : 

THE COURT: When you say “he, '' whom do you mean, he? 

THE WITNESS: Lucius. | 

THE COURT: Very well. | 

BY MR. BLACKWELL: 

Q. Was there anything unusual about the door being locked at that 
time of night? A. Usually it stays unlocked until I get home. 

Q. Well, when you entered -- there did come a time when you 
entered your home, did there not, that day? A. Yes. : 

Q. When you entered, what happened then? Did you have a conver- 
sation with the defendant at that time, or when did you? Did you immedi- 
ately upon your entry? A. Well, before I entered he call me all kind of 
names. ! 





x x * * *€* & KE * 

Q. And after calling you these names, did there come a time when 
you entered? A. Yes, then I went in. : 

Q. And when you entered, then what happened, if anything ? AS 
went upstairs, into my bedroom. | 

Q. Did you go directly upstairs to your bedroom upon penis the 
house? A. Yes. | 

Q. When you went upstairs to your bedroom, what did you observe, 
if anything? A. All the children was in the bedroom, but her. 

Q. And by "tier", to whom are ydi referring? A. Pearl. 

Q. . All right, where was Pearl, if you know? A. Right at that 
time I don't know where she was. 

Q. What did you do when you didn't see Pearl? A. asked the 
children where she was and then I went to look for her. ; 

Q. Don't tell us what the children told you, but as a result of infor- 
mation received, what did you do? A. Well, I went to look for her. 
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Q. And did you find her? A. Yes, sir. 

Q. Where? A. Inthe bedroom, in the children's bedroom. 

Q. Allright. Well, now, what did you see and observe when you -~- 

what did you observe when you saw her? A. Well, she looked 
like she was coming out of the closet and pulling up a pair of red pants and 
she looked scared. 

Q. And what? A. She looked scared. 

Q. Allright, did she make a statement to you at that time? 

THE COURT: Let us establish how long this was, first, from the 
time she first saw the defendant. 

MR. DWYER: I object. 

THE COURT: Let us find out approximately how long this was. 

BY MR. BLACKWELL: 

Q. Ibelieve you testified that when you entered the house you went 
directly upstairs to your bedroom, is that right? A. Yes. 

Q. And when you got to your bedroom you saw all the children 
except Pearl, is that right? A. Yes. 

Q. And you inquired about Pearl? A. Yes. 

Q. And you went to look for Pearl? A. No. 

Q. Now, how long was it before you went to look for Pearl after you 
had gotten in your bedroom? Approximately? A. It couldn't have been 
over five minutes, less than that. 

Q. And did you find her shortly after you started looking for her? 
A. Yes, sir. 

Q. All right, when you found her -- and you testified what you observed 
-- did you and -- did Pearl make a statement to you? A. Well, after I 
asked her a question, then she did. 

_Q. . Well, how soon after you saw her did you. ask a question ? 

A. No sooner than seen her. 


Q. As soon as you saw her you asked a question? A. Yes. 
MR. DWYER: Objection at this time, Your Honor. 
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THE COURT: Do you object to this? 

MR. DWYER: Not this, but what may follow. 

THE COURT: Your objection will run to all the testimony about this 
being given by the witness? ! 

MR. DWYER: Yes, Your Honor. | 

THE COURT: You asked her a question. What did you ask her? 

MR. BLACKWELL: Yes, Your Honor. 

THE WITNESS: I asked her what was the matter with her. 

BY MR. BLACKWELL: : 


Q. Did she give areply? A. Yes, sir. i 
Q. Tell His Honor and these ladies and gentlemen --+ . strike that. 
How-soon after you asked her that did she make a reply. A. Right 


then. 
Q. . All right. Now, will you tell His Honor and these ladies and 
gentlemen of the jury what she said, please. A. Well, right at that point, 
she said nothing, but she still stood there right in front of me, so then I 
asked her again what was wrong, and she told me that Soo had tried to 
bother her. | 

Q. Who are you referring to as Soo? A. Lucius. | 

Q. Lucius, the defendant in this case? A. Yes, sir. 

Q. Now, did she go in detail, did she say anything further than that 
Soo tried to bother her? A. Well, I asked her did he bother her and she 
said "No, ma'am, because I pulled his dingding. " : 

Q. And now, did you call him upstairs at that time? Or did you go 
downstairs and talk to him after receiving this information? A. He came 

up a few minutes later. ; : 

Q. Was he present when Pearl told you what happened? A. No, sir. 

Q. Now, did there come a time when you made a report of this to 
the police department? A. Yes, sir. : 

Q.- When? A. The next day. : 

Q. Did there come a time when you were present when the defendant 





34 
was confronted with Pearl in the Sex Squad room of the Metropolitan 
Police Department? A. Yes, sir. 

Q. Did she relate to it -- did she relate, in the presence of the 
defendant, to the members of the sex squad, substantially the same story 
she had told you? A. Yes, sir. 

Q. When was this confrontation? When did this confrontation take 
place in the Police Department, if you recall? A. April 2nd. 

Q. How many children do you have, madam? A. Seven, seven 
living. 

Q. Were they all living at the same address on March 23? A. Yes, 
sir. 

. Q. What isthe youngest? A. What is it? 
Q. What is the age of the youngest child? A. Now she is seven 


months. . 
Q. So at that time I suppose she was around about three months, 
is that right, three or four months? A. She was about five months then. 


Q. Oh, yes, about five months. And the oldest child? A. Nine. 
Q. Nine. Whoisthat? A.. Pearl. 
* * * * * * * * 
CROSS EXAMINATION 
BY MR. DWYER: 
Q. Mrs. Bomar, when did you first start living with Lucius Bomar? 
A. 1953. 
Q. Have you lived continuously with him since 1953? A. Yes. 
Q. Now, during that period of time, how many children have you 
given birthto? A. Five. 
Q. And all five of those children are children of Lucius Bomar, is 
that correct? A. Yes, sir. 
Q. Now, were you married previously? A. No, sir. 
Q. You have never been married? A. No, sir. 
Q. You have never entered any formal ceremony with Lucius Bomar? 
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A. No, sir. | 
Q. It is true that you are holding yourself out as his wife, though? 
A. Yes, sir. 
* * * * *k * * * : 
Q. You have changed your name, pardon me. A. Yes, sir. 
Q. And as far as you are -- strike that. You are aware of the 
common law marriage, aren't you? A. Yes, sir. : 
' Q. . Do you consider yourself to be the common law wife of Lucius 
Bomar? 
* * * *& * * OK * 
THE WITNESS: Yes, sir. 
BY MR. DWYER: 
Q. Now, on this day in question, which was a Sunda, I believe, 
' you had been working all day? A. Yes, sir. 
Q. And when you went out you left Lucius to take care of the children? 
A. No, sir. : 
Q. Well, was he working that day? A. He was supposed to go to 
' work that day. 
Q. Do you know if he worked that day.. A. Well, he said he didn't. 
Q. Well, did you leave the house before him that morning? A. Yes, 
Q. He was actually in the house? A. Yes, sir. 
Q. When you left? A. Yes, sir. : 
Q. When you.came back that evening he was in the house again? 
A. Yes, sir. 
x x* k* * Ke * K * 
Q. Now, this evening, what time was it when youccame home? 


A. Between 9:30 and a quarter to 10:00. 
x* xe * *e Ke Ke K * 


Q. When was the first time you were aware that Lucius was on the 


other side of the door? A. When he opened it. 
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Q. Did you knock on the door? A. Iturned the doorknob, no, sir, 
- and I turn it, no sooner I turn the knob, he opened the door. 

Q. He opened it immediately. You stated he had some very: 
unfriendly things to say to you at that time. How long did that take place? 
A. I would say about a minute. 

Q. Did he ask you to come in the house? A. Well, after he got 
finished calling me names, then he told me I could come in. 

Q. And you went in the house? A. Yes, sir. 

Q. Now, isn’t it true that at that time you asked him which of the 
children he had beaten that day? Isn't that true? A. I think so, yes, sir. 

Q. _ And do you know what his reply was to that? A. He said no. 

2 He said he hadn't beaten. anybody? A. .He hadyt beaten no one. 

Q. “Didn't you then say to him, "Well, I will ask the children.and I 
will find out"? A. Yes, sir. 

Q. And what did he say to that? A. I don't know. I think he turn 
his back and walk in the kitchen. 


Q. Now, do you know how Lucius was dressed at this time? 


A. He had his pants and shirt on. 

Q. Now, at this time, didn’t Lucius tell you that he had not given» 
any supper to Pearl? A. No, sir. 

_ Q.. Didn't he tell you that he had either chastised or whipped her 

’ that evening? A. No, sir 

Q. What conversation, if you.can remember, took place between 
you and Lucius immediately after you got inside the door? A. Itold him 
if that was the attitude he was going to take, about calling me names and 
not letting me come in the house when I was going to work, I wasn't going 
to work any more, and I went upstairs. 

@. And was anything further said? A. No, sir. oe 

THE COURT: Let us find out what he called her. Vy think itis c 
important to find out what he called her. Do you have any objection to 
that? What did he call you? Tell the jury what he called you. 

THE WITNESS: He called me black wenches and son of a bitches, 
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and black motherfuckers, and that’s about all. 
THE COURT: All right. Proceed. 
BY MR. DWYER: : 
. Now, you went upstairs after this? A. Yes, sir. | | 
. . Did you know where he was? A. He was downstairs. 
. Do you know what room he was in? A. In the kitchen. 
. Was there any other children down below? A. No, sir. 
You went upstairs. Where did you go when you first came to the 
second floor? A. Into my room. 
Q. And what was the condition of that room? A. All the children 
was in there excepting Pearl. 
Q. You say all the children were in there. How many beds in that 
room? A.-‘Three. ~ 
Q. Well, were all the children in bed at this time? A. No, sir. 
Q. Where were they? A. They was sitting on the bed. 





Q. They were all sitting on the bed? You stated you immediately 
asked where Pearl was, is that correct? A. Yes, sir. : 
Q. Isn't it true that you asked for Pearl because you knew she was 
in the closet of her room? A. No, sir. 


Q. You did know at this time that she had been sent to her bed by 

Lucius? A. No, sir. | 
-Q. Now, did you goin her bedroom? A. Yes, sir. | 

Q. . And what was the condition of her bedroom? A. You mean 
whether the bed was made or anything? | 

Q. Yes. A. They were all made. : 

Q. Now, there came atime when you did see Pearl, when was that? 
A. Right after I went in the room. | 

Q. And where was she at this time? A. . She looked Ike she was 
coming from the closet. . | 

@. Now, you say she looked like -- A. She was coming from the 

direction of the closet. | ! 
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Q. You didn't see her open the closet door? A. No, sir, the door 
stays open all the time. 

Q. Now, as she came to you, isn't it true you asked her if Soo had been 
bothering her? A. The first I asked her what was wrong. 

x *x* * * * * *€ *¥ 

BY MR. DWYER: 

Q. Now, answer this next question by yes or no, Mrs. ‘Bomar. 

When you went into the bedroom, your bedroom, where the children 
were, did you ask them where Pearl was? A. Yes. 

Q. Now, did they tell you she was in the bedroom, her bedroom ? 
A. No. 

Q. Did they tell you where she was? A. One of them said she was 
in the bathroom. 

Q. Now, did any of those children say that Soo or Lucius had beaten 
her that evening? A. No. 

Q. Now, you stated when you came in to see her for the first time, 
you asked her if Lucius had bothered her, is that correct? A. I asked 
her what was the matter. 

Q. What was the matter, and what did she say to that? A. She said, 
nothing. 

Q. Now, did she stay there with you at that time? A. Yes, sir. 

Q. She didn't say anything further, did she? A. Not untill asked 
her another question. 

@. You asked her another question. Didn't you also say at that 
time, "You might as well tell me now because I will find out sooner or 
later"? Didn't you say that to her at that time? A. First of all, I asked 
her had Soo bothered her and then I told her she may as well tell me the 
truth. 


Q. Now, did she make any answer to that? A. She said, "Yes, 
ma'am." 
Q. Did she say anything further or did you ask her another question? 
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A. I asked her did he relly bother her. I was trying to really get at the 
truth to see if she was telling it. “So I asked her, "Did he really bother 
you?" She said, Yes, ma'am, but I pulled his dingding."" 

THE COURT: What? ; 

THE WITNESS: She pulled his dingding? : 

BY MR. DWYER: | 

Q. Now, up until this statement that she made, had anybody else in 
the house made any other statement pertaining to this bothering of Pearl? 
Just yes or no. A. You mean that day? | 

Q. Yes. A. No, sir. | 

Q. So it is your testimony that you came in this house and after a 
spat with Lucius at the door, went up to your bedroom, is that correct ? 

A. Yes. 
Q. You immediately went looking for Pearl and entered her bedroom 
and before she made any comment to you at all you asked her what was the 
matter? A. Yes, sir. 

Q. And you asked her these other questions. A. Yes, sir. 

Q. Now, immediately after this conversation with Pearl -- I will 
withdraw that. . While you were having this conversation mit Pearl, do 
you know where Soo was? A. Downstairs. 

.Q. At anytime, did he come upstairs? A. After { went back in the 
bedroom. 

Q. Now, is that your bedroom or her bedroom? A. My bedroom. 

Q. . At that time, did you enter into any conversation with Lucius 
pertaining to Pearl? A. I think I told him the next day I was going in town. 

Q. No -- pardon me -- repeat that. A. ‘Itold him I was going in 
town the next day, to see what I could do about him bothering with Lynnette, 
with Pearl. 

.Q. That is the first statement you madetohim? A. | After I found 


her, yes, sir. | 
Q. . You didn't accuse him of any specific act at that time? A. No, 
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sir. 


Q. Was there any further conversation between you and him at this 


time pertaining to this specific incident? A. Well, he told me to go 
uptown, downtown, and all around the town, but you couldn't bother him. 

Q. Was that as a result of this incident or was that as a result of 
the spat he had with you at the door? A. Well, that was after I told him 
I was going uptown the next day. 

Q. Now, Pearl is your oldest child, isn't she? A. Yes, sir. 

@. And as such in your house, she is quite helpful to you, isn't she, 
taking care of the children. A. Yes, sir. 

@. She changes the children's clothing, washes them, and so forth? 
A. When Iam not there. 

Q. Andalso, isn't it true that she helps cook the food and feed the . 
children? A. When Iam not there. 

Q. Now, when you say you are not there, do you mean when there is no- 
body else there or do you mean when, maybe, Lucius is there 2? A. Well, 
when he was there and I was working. 

Q. Now, do you know if, when you were working and Lucius was 
there, whether or not she cooked the dinner and took care of the children 
and so forth? A. Yes, sir, because half the time he wouldn't be there. 

100 Q. Now, you place a lot of responsibility in this girl, don't you? 
A. Well, when he wasn't working I left him there with the children, and he 
was supposed to see over them and to cook for them too. If he wouldn't go 
off and leave them, she would be the only one there to do it when I got home. 

@. In other words, she is second in command of the house when you 
leave. 

MR. BLACKWELL: I your Honor please, I think that may be a little 
vague. 

THE COURT: If she can answer the question it is all right. 

BY MR. DWYER: 

Q. She does take care of them and perform those functions that I -- 
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feeding, taking care of the children, and so forth? A. - Still someone 
over her because the ladies next door look at them too. | 
Q. . The ladies next door in there all the time? A. No, if she needs 
them they are right there for her to call on them. 
101 Q. Now, on this evening in question, didn't you later have a conver- 


sation with Pearl over the feeding of the children that evening? 
* * k * K K * i 

THE WITNESS: No, sir. | 

ok ok ok ok ke OK OK Ot | 


102 Q. Now, there did come a time when you went to the pate When 


| 


was that? A. The next morning. 
Q. At what time? A.. About 9:30, I got down to the Women's Bureau. 
Q. Now, did you have any conversation with Lucius prior to the time 
you went down to the Women's Bureau? A. No, sir. | 
103 Q. None at all? A. No, sir. : 
Q. Now, how many bedrooms are there in that house? A. Two. 


Q. And in the bedroom that you and Lucius share are there any 
other children? ‘A. Yes, sir. | 
Q. And Pearl also shares that bedroom? A. No, x 
Q. Has Pearl any time within the last year shared that bedroom ? 
A. No, sir ! 
Q. Has Pearl at any time within the last year, if you gece entered 
that bedroom when you and Lucius were having sexual relations? A. No, 
sir. | 





MR. DWYER: I have nothing further, . Your Honor. 
MR. BLACKWELL: I have nothing further, Your cae of this 
witness. 
THE COURT: Just one further thing. I want to ask her one question. 
Where did he stay the night that this thing happened ‘we have been 
talking about? ‘Where did your husband stay that nignZ : 
104 THE WITNESS: He came back home. 
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THE COURT: Did he sleep in the same room with you that night? 

THE WITNESS: Yes, sir. 

THE COURT: Did you have any discussion with him at all after you 
learned what happened to your little girl? 

THE WITNESS: You mean later on, during the night ? 

THE COURT: I think you told about one talk you had with him, that 
you were going to report this matter, correct? 

THE WITNESS: Yes. 

THE COURT: Now, later on when he came in, if he did come in, 
did you talk to him? : 

THE WITNESS: No, sir. 

THE COURT: Or criticize him for what he had done? 


THE WITNESS: No, sir. 

THE COURT: Or lecture him or. anything like that? 

THE WITNESS: No, sir. 

THE COURT: He stayed in the same room with you all night, is 


that correct? 
THE WITNESS: Yes, sir. 
THE COURT: The next morning you say you went to the Women's 
Bureau? 
THE WITNESS: Yes. 
THE COURT: And to whom did you make the complaint there? 
THE WITNESS: Lt. Everhart. 
THE COURT: Lt. Everhart? 
THE WITNESS: Yes, sir. 
THE COURT: When was your husband arrested, do you know? 
THE WITNESS: April 2nd. 
THE COURT: Where was he between the next morning and April 2nd? 
THE WITNESS: At the house. ) 
THE COURT: Stayed there everyday at the house? 
THE WITNESS: Yes, sir. 
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THE COURT: Every night? | 

THE WITNESS: Yes, sir. 

THE COURT: And how did he happen to be arrested, | aid they come 
for him with a warrant or anything like that ? | 

THE WITNESS: Well, March 31, after we went down and made state- 
ments at the sex squad, then they came and picked him up. | 

THE COURT: Let us see, you went down the next day, was a 
Monday, wasn't it? 

THE WITNESS: Yes, sir. 

THE COURT: Did you go down on March 24? 

THE WITNESS: Yes, sir. 

THE COURT: And then when did they arrest him, the police? 

THE WITNESS: The 2nd of April. 

THE COURT: So they didn't arrest him until April 2nd, is that 
correct ? i 

THE WITNESS: Yes, sir. | 





THE COURT: Did they say anything more to him between March 24th 
and April 2nd when he was arrested, about this occurrence? 


' THE WITNESS: No, sir. | 


THE COURT: Never said anything more to him? 

THE WITNESS: No, sir 

THE COURT: All right, that is all. 

MR. BLACKWELL: I have no further questions. 

[Witness left the stand. ] 

MR. BLACKWELL: Detective Tate, please. 
Whereupon 





VERNIE E. TATE 
was called as a witness by the government and, having been first duly 
sworn, was examined and testified as follows: | 

DIRECT EXAMINATION 
BY MR. BLACKWELL: 
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Q. State your full name and assignment and rank, Officer _please. 
A. Vernie E. Tate, Detective Sergeant, assigned to the sex squad of the 
Detective Bureau. 


x x * * * * * * : 


Q. Sergeant Tate, were you assigned to the sex squad in March of 
this year, March and April of this year? A. Yes, sir, I was. 

Q. Did there come a time when you were assigned the case against 
the defendant, the complaint against the defendant Lucius Bomar, to 
investigate? A. Yes, sir, I was. 

Q. Did you investigate that complaint? A. Yes, sir, I did. 

@. Did there come a time when the defendant was arrested and 
brought into the sex squad at Police Headquarters? A. Yes, sir. 

Q. And when was that? A. Well, he was brought in on April 2nd 
of this year. eee 

Q. Allright. Was there a confrontation with the complaining 
witness in this case, Pearl Fox? A. Yes, sir, there was. : 

Q. Who else was present? A. At the confrontation there was the 

(108 ~~ ~—s defendant, the complainant, Pearl Fox, her mother, Sergeant Outer, 
Detective Sinith, a policewoman, Detective Bonnacorsy and myself. 
Q. Did the complaining witness, Pearl Fox, make a certain 
| accusation at that time in the presence of the defendant? A. She did, 
yes, sir. 
Q. And did she relate just what the defendant had done to her? 
A. Yes, sir, as she had told us in a written statement previously. 

@. Then what did the defendant say after the complaining witness 
had related her story, if anything? A. Well, he first said, "It's a lie. 
This all came about because my wife was mad at me, " at which time I asked 
her if she was, and she said no, and I also asked him what she was mad x 
about, and he didn't give me any answer to that. Then he went on to say 
that the only time that he ever put that child on the bed -- 

"WR. DWYER: object, if Your Honor please. May we approach 





the bench? 

[At the bench:] 

MR. DWYER: I am just curious as to whether the --- 

MR. BLACKWELL: It is nothing incriminating. If a, I would 
have gone more in detail. 

All he is going to say is the only time he -- he only whipped the 
crtie: because -- he said he did -- he was mean to her. He said he was 
mean to her and whipped her. | 

THE COURT: He said the only time he did anything was put her on 
the bed and whipped her? 

MR. BLACKWELL: Yes, that is all, he denied any molestation. 

THE COURT: Do you object to his denial of the charge? 

MR. DWYER: I didn't hear the word and I was afrait -- 

MR. BLACKWELL: He didn't admit anything. : 

MR. DWYER: -- not to forestall that. 

THE COURT: Here is the thing. I am not trying to try anybody's 
case, because all I am interested in, it being this kind -of case, where the 
law is, and you might want to look up an instruction on this, I think you 
can grant the same kind of instruction, that you could in a: Tape case or 
carnal knowledge case. This is a charge easily made, hard to prove, 
but still harder to defend against. You.can find that ere I think 
these are proper charges in this type of case. 

Now, I don't know where his written statement is regarding her 
accusation. He’may have it on him. But this is souets you may want 
to think about, whether you want to look at it. 

MR. BLACKWELL: This man hasn't signed cee: 

THE COURT: I am talking about the statement en are 





child. 


MR. BLACKWELL: We have that. Ihave a coy of that n the 
record, if he wishes to see it. 
THE COURT: I think you might look at it. 
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This is out of the presence of the jury. I said I am not trying to 


tell you how to try your case. 

The only thing Lam interested in is to see that he gets a fair trial. 

MR. BLACKWELL: Yes, Your Honor. 

THE COURT: And I think you have to be extremely cautious in this 
type of case. Now, I would look over that statement. The government 
counsel said he will permit you to look at the statement to see if there 
are any inconsistencies in there or anything else you might want to 
develop. I had better stop. I find myself becoming 2 defense lawyer. 

MR. BLACKWELL: That is all right, Your Honor. He is perfectly 

welcome to them. 

[In open court:] 

MR. BLACKWELL: I would like to request, if Your Honor please, 
that the reporter read back my last question, please. 

[The record was read by the reporter. | 

BY MR. BLACKWELL: 

« Q@ a right, you may finish that, please. A. He said that the 
only time that "I ever put that child on the bed is when I whipped her." 
He said, "I had to sit on her to hold her down." 

He proceeded to say that, he said, "I work around the house in 
about half my clothes, and those children sometimes break in the room 
and they see things that they shouldn't."" I asked him then if there was 
any reason why this child would tell a story on him, and he said that, 
yes, that sometimes he acted real mean when the child wouldn't mind. 

Q. Is that substantially all that took place there, Sergeant? 

A. Thatis, sir, yes, sir. 

Q. And I believe you stated that Sergeant Outer was present? 
A. Yes, sir. 

@. Bonnecorsy? A. Yes, sir. 

eg Bement oe : Poa a > 
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BY MR. DWYER: : 
Q. Now, Officer Tate, this time that you have just testified to 
was April 2nd, in Police Headquarters? A. Yes, sir. : | 
Q. Lucius Bomar was present, along with his wif -- was 
present also, with his wife, and this complaining witness? A. That is 
correct, sir. 


Q.. Now, you stated he said macnn ‘is that correct? 
A. . That is right. 


Q. Did she make any statement to hin‘st tit tine? A: In 
| 


reference to this statement ? 

Q. Yes. A. She said she wasn’t madathim. — 

Q. Did she make any further statement about his cursing her 
and swearing at her on the previous Sunday? A. She made a statement 
that on this particular March 23, she told about coming home and what 
occurred there and there was cursing and swearing at that time, she 
went in. | 

Q. Well, did she say that che had a fight with him on March 23? 
Did she tell you that? A. No, sir. | 

Q. Now, do you know -- if you know, answer this -- do you know 
when the complaint was first signed on that charge? A. Yes, sir, I do. 

Q. When was that? A. This is from information sorta on 
March 24. | 
Q. Now, did you call the defendant in the police station or was he 

brought in by somebody else? A. He was brought in eect 

Elliott, arrested by Sergeat Elliott. 

Q. That was on the 2nd? A. That was on the 2nd, yes, sir. 

Q. Is Sergeant Elliott here today? A. No, sir. 

Q. So outside of Sergeant Elliott, you would have been the first 
member of the Metropolitan Police Force to talk to the defendant ? 
A. . That is correct, as far as I know, unless he was talked to in the 
. Identification Bureau, going through there, that processing, wouldn't 
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be about this particular case. 

Q. Now, when he stated he put her on the bed to whip her, did 
Mrs. Bomar make any comment on that? A. Yes. 

MR. BLACKWELL: If Your Honor please, I wish to object. I 
am not objecting, If Your Honor please -- 

THE COURT: I understand. I think I have explained the Court's 
position to counsel. If he wishes to pursue the matter, that is up to 
him. ; 

MR. BLACKWELL: Very well, Your Honor. Thank you. 

THE COURT: I have already explained it to him. 

MR. DWYER: Please read that back, that last question. 

[The last question was read by the reporter | 

BY MR. DWYER: 

Q. Now, did she deny that he put her in the bed to whip her at 
any time? A. Put her inthe bed? Yes, sir, she denied it. 

Q. Did she, after the defendant had informed you that he put her 
in the bed to whip her, you said, the wife made a comment. Now did 
she uceny that he whipped her in the bed? A. She said that he whipped 

115 < “her, but she didn't know of any time that he put her on the bed to 
whip her. 
Q. But she did state she knows he had whipped her on occasion? 
A. Oh, yes. 
MR. DWYER: I have nothing further. 
THE COURT: Anything further? 
REDIRECT EXAMINATION 

BY MR. BLACKWELL: 

Q. Now, I believe you testified that the defendant was ee 
by Sergeant Elliott, is that correct? A. That is correct, sir. 

Q. ._ Do you know where Sergeant Elliott is today? A. Heison . 
leave. 
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MR. BLACKWELL: Thank you. I have no further questions. 

THE COURT: Was he arrested as a result of a warrant being issued 
for his arrest? 

THE WITNESS: No warrant in this case. 

THE COURT: Allright. Thank you. 

[Witness left the stand. ] 

MR. BLACKWELL: If Your Honor please, that is the government's case, 
and the government rests. 

THE COURT: All right. 

116 MR. DWYER: May we approach the bench? 

[At the bench: ] 

MR. BLACKWELL: If Your Honor please, I didn't approach the bench 
before I rested because I figured Mr. Dwyer would be coming up. We do have 
Sergeant Outer here, who was present at the confrontation. I offer him to the - 
defense counsel if he wants him. | 

THE COURT: All right. Do you want to makea motion? 

MR. DWYER: I wish, Your Honor, to move the Court for a motion of 
acquittal on the basis the government has not established prima facie case to 
this extent: The corroboration doesn't exist here. : 

I objected to the questions directed at the mother, who quite obviously 
would be the party who would corroborate it. 

The questions directed by Mr. Blackwell elicited from the mother the 
fact that she asked these questions, that she actually planted the seed in the 
mind of the child. Her very language indicates that. | 

Now, at first the child said there was nothing wrong. And then, upon 
the mother's stating, 'You better tell me, I will find out aoe »" she 
brought the information out. 

117 I certainly fail to see where this would be considered ao ercatewone 
exclamation on the part of the res gestae, or I fail to see where it comes under 
‘the exception to the hearsay rule, and that this was the first chance she had to 
complain -- she actually didn't complain. The complaint, if we can refer to it 
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as such, was taken from her, was elicited under the direction and the in- 
struction, and because of the extreme age of the child, it is obvious what 
happened. 

Naturally, I didn't go into details, which were indicated, why she asked 
these questions. 

But as matters stand now, there is 2 woman who came in the house, 
had a fight with her husband, proceeded to ask the daughter these questions. 

Now, we know what the motive was. We know that she suspected some- 
thing, but I certainly fail to see where her child's answers to those questions 
can be considered corroboration. 

As far as the officer is concerned, that was April second, which was 
two weeks later, maybe nine days later. 

That certainly is not corroboration, but that was not the first time that 
this child had to make the complaint. 

THE COURT: Have you finished? 

MR. DWYER: Yes, sir. 


117-A MR. BLACKWELL: If Your Honor please, I think Mr, Dwyer has over- 
looked, when he says that this ‘statement was elicited from the little complain- 


ing witness by the mother, when the mother testified that when she went 
“upstairs -- and of course he concedes she had reason to suspect something -- 
and when she went upstairs and saw her daughter pulling up her clothes, and 
had a frightened look on her, she looked frightened, I think she had a right to 
ask the question then. | 

THE COURT: I think so too. I think that very thing that you just stated 
was, undoubtedly the reason that prompted her to question her daughter. 
Iam going to deny the motion. 

MR. DWYER: -I would like to say one thing further. J concur, and I 
didn't object when the witness testified as to the physical: condition, andI — 

didn't object when the mother asked the first question, but I think here, where 

the child said, ‘No, " then -- in other words, I would agree that if, in response 
to that question, the child related that it would be permissible- 
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But here the child, in this instance, said nothing happened. Then the 
mother proceeds to put these thoughts in the mind. That is = basis of my 
objection. 
THE COURT: We have to consider all the facts, and some of the facts, 
as to what was in the mother's mind when she questioned the little girl -- we 
118 know about this prior alleged occurrence, whether it happened or not, 
we don't know, but surely she had reasonable ground to believe, I think, that 
- something unusual had happened to the little girl. | 
Now, I think it is a question for the jury. Iam going to deny your. motion. » 
MR. DWYER: Very well, but just off the record, I might say, the ~ 
reason I asked this, I talked to the mother last evening, and she told me that 
every time the defendant did some chore around the house it was an unusual — 
event, and that it was merely to cover up for some beating of the children or 
something of that sort. | 
In other words, she stated last night that the minute she found the door 
was open she was suspicious, and that furthermore, the minute the door 
was opened so quick by the defendant and he started to berate her, that she 
felt he had done something wrong. 
THE COURT:. Do you want to put her back on the stand and cross- 
examine her about this? 
MR. DWYER: Iam afraid, Your Honor, we will open the door. 
. THE COURT: That is up to you. I won't cut you off. Iwill give you 
all the latitude in the world that you need. 
MR. DWYER: If I may, then, just put her on, then, and hear those 
questions and either get a yes or no answer, so she won't go into this other 
thing. | 
119 THE COURT: The government has already rested. Now, you can call 
her as a hostile witness, if you want, and ask her leading questions. If you 
want to. I suggest you be very careful. 
- MR. DWYER: Thank you; Your Honor. 











[In open court: ] 





MR. DWYER: Mrs. Bomar. 
Whereupon 
CELIA A. BOMAR | 
was called as a witness by the defendant and, having been previously duly 
sworn, was examined and testified further as follows: 
DIRECT EXAMINATION 

BY MR. DWYER: 

Q. Mrs. Bomar, do you remember seeing me last evening? A. Yes, 
sir. 

Q. That is the first time I eversaw you, is that correct? A. Yes, 
sir. 

Q. Now, remember last evening you told me that when you first came 
home that evening and you found the door was locked and you felt something 
was wrong? Do you remember that? A. Well, I didn't know anything was 
wrong until he started calling me the names. 


120 THE COURT: The question is do you remember telling him that last 
night ? 
THE WITNESS: I don't remember. 


BY MR. DWYER: 

Q. Do you remember last evening you told me that that evening when 
you came home the door was locked and for some reason or other you knew 
Lucius was standing on the other side of the door? You told me that, didn't 
you? A. Yes, sir. 

Q. You also told me that because of that you felt suspicious about 
something, didn't you? A. Yes, sir. 

Q. Now, didn’t you also tell me that Lucius quite often did little 
chores about the house and that he did this to cover up for maybe beating 

_ the children? Didn't you tell me that? A. Well, if he has beaten -- if he 
- has done anything wrong -- 

@. Do you remember telling me that last evening? In other words, 

any time that you have come home and Lucius has repaired the stove or done 





| 
| 
| 
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something of that sort, immediately you suspect that he has done sone thing 
121 to the children, punished them; did you tell me that? A. Yes, sir. 

Q. Now, didn't you tell me something that evening about the television 
set, he offered to fix the television set or something? A. He was having it 
fixed. | 

122 Q. Pardon me? A. He was having it fixed. | | 

Q. That evening? A. He was fixing the water pipes that evening. 

Q. And you told me -- isn’t it true that you told me last evening that 
the mere suspicious manner that you attributed to himas a result of the door 

_ being locked and so forth, led you to believe that he had done something to 
the children? A. To one of the, yes, sir. | 

Q. And it was as a result of that feeling that you walked by him and 
walked upstairs? You told me that, didn't you? A. Yes. 

MR. DWYER: I have nothing further. : 

CROSS-EXMAINATION 

BY MR. BLACKWELL: 

Q. Now, you said as a result of that you suspected that he had done 
something to one of the children. Any particular one? = Well, he usually 
beats Juanita and Anthony. : 

Q. Pardon me? A. Heusually beats Juanita and Anthony. They are 
the second two. 

MR. BLACKWELL: Thank you. | 

THE WITNESS: Could I say something a minute ‘7 

THE COURT: There is no question pending. Do you want to tell me 
something ? | 

THE WITNESS: Yes, sir. | 

THE COURT: Let us approach the bench. : 

[At the bench: ] 

THE COURT: What did you want to tell me? ! 

THE WITNESS: That Sunday night there, he said they had eaten dinner -- 
the lady next door fixed dinner for the children, and Pearl had fed all the 
children. 
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THE COURT: Well, you can say that. Go back on the stand. 

{In open court:} 

THE COURT: All right. Now you repeat to the jury what you just 
told me at the bench. 

THE WITNESS: That Sunday night on March 23, that he said he didn't 
feed Pearl, all the children had eaten because the lady next door fixed the 
food for them, and had given it to Pearl and she had fed them around 6:30 
that evening, and she ate too, and he wasn't even home. 

« * * * * * * *¥ 
123 LUCIUS BOMAR 
the defendant, was called as a witness in his own behalf and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DWYER: 
; x * * * * * * * 
124 @. And where do you live, Lucius? A. I live at No. 6 Fourteenth 
Street, Southeast. 

Q. And who do you live with there? A. I live with my wife and six 
children, seven children. . 

Q. And has this been your wife who has just previously testified on the 
stand, Mrs. Celia Bomar? A. Yes. 

Q. How long have you been married to her? A. She said in 1953, but 
actually since 1952. : 

THE COURT: Keep your voice up. 

THE WITNESS: She said since 1953, but actually since 1952, as soon as 
I got out of the Army. 

BY MR. DWYER: 

Have you ever been married before. A. No, I haven't. 

. And you say you live there with seven children? A. Yes. 
The oldest is who? A. Lynnett. 
Lynnett? A. Yes. 
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@. Are you the father of that child? A. No, Iam not. 
125 Q. Now, directing your attention to March 23 of this year, which was 
a Sunday, were you present at No. 6 Fourteenth Street, Southeast ? 
A. Iwas present at that house from 12:00 o'clock Saturday night to about 
10:00 o'clock Sunday morning. : ; 


x kx * * * *€ € * | 





BY MR. DWYER: 

Q. Now, you heard your wife, who testified just See: state that 
she was working that day. Is that true? A. When I left the house -- 

Q. Just answer the question yes or no. A. Put the question back to 


me again. : 

126 Q. Do you know -- | 
THE COURT: If he knows whether she was working. | 
MR. BLACKWELL: Which day? 
MR. DWYER: Sunday. 
THE WITNESS: No, she wasn't working that day. 
BY MR. DWYER: 
Q. Now, you heard your wife testify that on Sunday evening, March 


23 of this year, you let her in the front door, is that true? A. No, that is 
| 


not true. : 

THE COURT: Wait a minute, Counsel. I don't think you ought to 
pick out or select a part of her testimony and let him comment and say whether 
it is true or not. : 

I think you should direct his attention to a starting point, let him tell 
his story in his own way, and then let the jury make up their minds which 
party is telling the truth in this case. : 

MR. DWYER: Very well, I was merely bringing him up to this point. 

THE COURT: I understand. He can't comment on her testimony. 

BY MR. DWYER: | 


Q. Now, in response to that last question, you said no, is that correct ? 


127 A. That is correct. | 
| 
| 
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Q. Now, I wonder if you can relate to the Court and jury w. 
strike that. 

Did there come a time on Sunday, March 23, when you saw your wife 
at No. 6 Fourteenth Street, Southeast? A. Yes. 

Q. And what time was that? A. It was about 10:00 o'clock in the 
morning, and again about 1:00 a. m., on the 24th, the next day, Monday, 
gone all day. 

Q. Now, where were you between 10:00 a.m. on Sunday morning and 
1:00 a.m., Monday morning? A. At 10:00 a. m. , I left and went out and 
caught the streetcar, I left the house and went out and caught the streetcar 
in front of my house. 

THE COURT: Is that Sunday morning? 

THE WITNESS: Sunday morning, the 23rd. 

THE COURT: Keep your voice up and talk to the jury. 

THE WITNESS: On -- which was the 23rd of March, 1958, and the 
streetcar took me down to 11th and F Street, and I walk down -- 

MR. BLACKWELL: I can't hear. 

THE COURT: All right. Let us start again. You left at 10:00 o'clock 
a.m., Sunday morning and caught a streetcar. 

128 THE WITNESS: That is right. 

THE COURT: Try and keep your voice up. Iam sure you can talk 
louder, but just take your time. Take some water and get yourself in a 
position where you can talk loud enough so we can all hear. 

THE WITNESS: At 10:00 o'clock I left the house and went -- Iassume 
it was around 10:00 o'clock, and I caught the streetcar on Fourteenth and East 
Capitol Street there, and I went down to fith and F Street, Northwest, and 
I walked down to 12th and a Avenue, where the Virginia red bus 
was at. 

I caught the bus and went over to Arlington, Virginia, and got off at 
Columbia Pike, South Walter Reed Drive. 

Then I went up to the manager, Mr. Reed, and he put my name on the 
manifest to work that particular Sunday afternoon. 





57 

I went in to see Mr. Reed and sign my name on the — list to make 
sure that he would know that I was there. | 

He signed the name, my name, on the manifest. He told me that he 
probably wouldn't need me that particular day, and I told -- | 

BY MR. DWYER: - | 

Q. Now, this conversation, there is no point in going into the conversa- 
tion. Merely explain to the Court what you did. A. Well, I went over to get 
some work on that particular day. 

Q. Did you work that day? A. I work that day, yes. | 

Q. And what time did you finish work? A. I finished work about 


| 
H 


7:00 o'clock in the evening. _». | 
Q. And where did you go after that? A. I came to the D, C. Dough- 
nut Shop -- not -- the doughnut shop in Arlington on Columbia Pike, right 
across from the church, bought something to eat, and I got the bus coming 
back here to the District. 
Q. Now, did there come a time when you returned home = evening? 


A. Yes. | 
Q. And I believe you previously stated it was 1:00a.m. A. Yes. 
Q. Now, when you came home that evening, did you have a conversa- 
tion at all with your wife? A. No. 
Q. When you went -- entered the house, was anybody ww? A. Nobody 





up. 
130 Q: Did. youywake anybody up ? A. _.No, I just turn off the television. 
She had left the television. : 
Q. Was she watching the television at that time? A. Was econ 
off, just blurring. 
Q. Was she in bed or up? A. She was in bed, probably went to sleep. 
Q. Now, you had no conversation at all with your wife that evening? 
A. No. : 
Q. Did you have any conversation with your wife the next morning. 
That would be Monday morning. A. Right offhand, I don't remember her 





58 
making -- saying nothing to me or I say nothing to her. 

Q. Now, on April 2nd of this year, did you make a visit to the 
Metropolitan Police Headquarters? A. Yes, they came and got me, woke me 
up, 6:00 o’clock in the morning. 

THE COURT: Just try a little harder to keep your voice up when you 
answer the question. Proceed. 

BY MR. DWYER: 

Q. Now, when you went down to Police Headquarters you had a conversa- 
tion with one of the policemen? A. I had a conversation with two police of- 

131 ficers who took me down. 


Q. Was one of them the officer who just testified here? A. No. 

Q. Now, thie Officer Tate who has just testified here, do you remember 
having a conversation at any time with him? A. Yes, at the police precinct, 
whatever that place is. 

Q. Now, who else was present besides Officer Tate at that time? 


A. Just Bonaccorsy and this lady, just three of them, and my wife and my 
stepdaughter. 

THE COURT: Try to keep your voice up a little louder. Talk to the 
gentleman that is talking to you, and listen to him carefully, and try to 
answer just as loud a tone of voice as you Can. 

BY MR. DWYER: 

Q. Now, what was this conversation about between Detective Tate and 
yourself? A. He asked me did I touch the girl or something like that. 

Q. And did he ask you -- withdraw that. When he asked you did you 
touch the girl, what did you say? A. I told him no. 

Q. Now, did he tell you any particular date that this was supposed to 
have taken place? A. No, he didn't tell me that. 

Q. Now, immediately after Officer Tate asked you these questions 
did you have any conversation with him? Other than in response to his 
questions? A. No. 

132 @. Did you make any statement tohim? A. Yes, I told him -- he said 
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the girl said I touched her, and I told him that the girl was a liar, and then 
her mother spoke up and said, "I don't know if he has touched this girl -- 
touching this girl" -- : 
Q. Just a minute. 
THE COURT: Let us get that in. 
THE WITNESS: Then the mother. | 
THE COURT: Justa minute. Let the reporter read that. : 
MR. DWYER: May we approach the bench, Your Honor? : 
THE COURT: All right. 3 
[At the bench: ] | 
MR. DWYER: The reason I interjected my objection was that this is 
not the response I anticipated and Iam afraid he might relate back to these 
other offenses. That is the reason I cut him off. 
133 THE COURT: Haven't you cautioned him not to tell about that? Haven't 
you cautioned him not to relate these other occurrences before this date of 
March 23 ? | 


MR. DWYER: Well, he denies any of this. | 
THE COURT: Is he going to say now the mother accused him of joie 
something in December ? 3 | 


MR. DWYER: I am afraid that is the line he is going to follow. 

THE COURT: What do you want to do? Do you want an opportunity to 
talk to him? | 

MR. DWYER: I would like to. : 

MR. BLACKWELL: If Your Honor please, I think it is highly irregular. 
This man is on the point of testifying. 

THE COURT: Iassume you talked to him about it. Haven't you warned 
him about not saying anything about what happened in December. Can't you go 
on to something else ? | 

MR.. BLACKWELL: I will withdraw my objection. | 

THE COURT: I don't want the jury -- I think maybe I will withdraw the 
jury for a few minutes and let him go back and talk to his counsel at the counsel 
table. paeet 





* *x* * * *&©* &©& *& * 
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making -- saying nothing to me or I say nothing to her. 

@. Now, on April 2nd of this year, did you make a visit to the 
Metropolitan Police Headquarters? A. Yes, they came and got me, woke me 
up, 6:00 o'clock in the morning. 

THE COURT: Just try a little harder to keep your voice up when you 
answer the question. Proceed. 

BY MR. DWYER: 

Q. Now, when you went down to Police Headquarters you had a conversa-~- 
tion with one of the policemen? A. I had a conversation with two police of- 

181  ficers who took me down. 

Q. Was one of them the officer who just testified here? A. No. 

Q. Now, this Officer Tate who has just testified here, do you remember 
having a conversation at any time with him? A. Yes, at the police precinct, 
whatever that place is. 

Q. Now, who else was present besides Officer Tate at that time? 

A. Just Bonaccorsy and this lady, just three of them, and my wife and my 
stepdaughter. 

THE COURT: Try to keep your voice up 2 little louder. Talk to the 
gentleman that is talking to you, and listen to him carefully, and try to 
answer just as loud a tone of voice as you Can. 

BY MR. DWYER: 

Q. Now, what was this conversation about between Detective Tate and 
yourself? A. He asked me did I touch the girl or something like that. 

Q. And did he ask you -- withdraw that. When he asked you did you 
touch the girl, what did you say? A. I told him no. 

Q. Now, did he tell you any particular date that this was supposed to 
have taken place? A. No, he didn't tell me that. 

Q. Now, immediately after Officer Tate asked you these questions 
did you have any conversation with him? Other than in response to his 
questions? A. No. 

132 Q. Did you make any statement to him? A. Yes, I told him -- he said 
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the girl said I touched her, and I told him that the girl was a liar, and then 
her mother spoke up and said, "I don't know if he has touched this girl -- 
touching this girl" -- | 

Q. Just a minute. 

THE COURT: Let us get that in. 

THE WITNESS: Then the mother. 

THE COURT: Just a minute. Let the reporter read that. 

MR. DWYER: May we approach the bench, Your Honor ? | | 

THE COURT: All right. : 

[At the bench:] : 

MR. DWYER: The reason I interjected my objection was that this is 
not the response I anticipated and Iam afraid he might relate back to these 
other offenses. That is the reason I cut him off. | 

133 THE COURT: Haven't you cautioned him not to tell about that? Haven't 
you cautioned him not to relate these other occurrences before this date of 
March 23 ? 

MR. DWYER: Well, he denies any of this. 

THE COURT: Is he going to say now the mother accused him of doing 
something in December ? 

MR. DWYER: Iam afraid that is the line he is going to follow. 

THE COURT: What do you want to do? Do you want an omer to 
talk to him? : 

MR. DWYER: I would like to. , 

MR. BLACKWELL: If Your Honor please, I think it is highly irregular. 
This man is on the point of testifying. ! 

THE COURT: Iassume you talked to him about it. Haven't you warned 
him about not saying anything about what happened in December, Can't you go 
on to something else ? | 

MR. BLACKWELL: I will withdraw my objection. | 

THE COURT: I don't want the jury -- I think maybe I will withdraw the 
jury for a few minutes and let him go back and talk to his counsel at the counsel 
table. | 


| 
} 
| 
| 
| 
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134 [The jury returned to the courtroom. ] 
: x * ee K, x * * 

@. Now, this was down in Police Headquarters, and what comment 
did your wife make to you at this time? A. What comment to me? 

Q. Toyou. A. At the precinct ? 

Q. Yes. A. She didn't make no comment to me, she was -- 

THE COURT: Now, you will have to try -- 

THE WITNESS: She didn't make no comments. 

THE COURT: That's better. Keep -- 

THE WITNESS: She spoke to the lieutenant, the detective or whatever 
he was. 

135 BY MR. DWYER: 

Q. Did you hear what she said to the lieutenant? A. Yes, she said 
to the lieutenant that, "I don't know if he was doing anything like this. If 
he was going to do something like that I want it stopped, and if he already 
did it I want it stopped. "" Then the lieutenant jumped up -- 

Q. Just 2a moment. That is the conversation that your wife made. 

THE COURT: Let him finish. Have you finished? 

THE WITNESS: No, I am not finished. 

THE COURT: Let him finish his testimony. 

THE WITNESS: Well, then, the last thing she said was that if he did 
it I don't want him to do something like that again. 

MR. BLACKWELL: I don't understand the defendant, Your Honor. 

THE COURT: Repeat that again. 

THE WITNESS: My wife say to the lieutenant that, "I don't know if he 
did anything like that, ‘but if‘he is going to do something like that, I want it 
stopped. If he did something like that I still want it stopped." The lieutenant, 
he said, "I know he did it.” 

136 BY MR. DWYER: 
Q. Did she say anything further at this time? A. Nothing. 
Q. Then the officer got up? A. He say he know he did. He said, told 
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me to get up, come on, something like that. 

Q. . Was there any further statement from you, from the officer to you 
at that time? A. Go on downstairs to the basement. | 

Q.. At this time, in the office where you were. A. Just get up, come 
on, let's go. | : 
Q. Was your little stepdaugher Pearl there at the time? A. She was 
there with my wife, yes. | 
Q. Did she make any comment to you at that time? A. No, not that 
I remember. | 

Q. Did she accuse you of anything? A. She said something like I 
touched her or something like that. | 

Q. Did she say anything else? A. Nothing else. : 

Q. Now, from April 23 until April 2nd, at Police Headquarters, had 





either your wife or your daughter at any time -- | 
THE COURT: Wait a minute. Let/me follow you. April 23 to April? 


MR. DWYER: Between March 23 and April 2nd. 

THE COURT: March 23 and April 2nd. 

BY MR. DWYER: 

Q. Had your wife, at any time, had any conversation with you pertaining 
to Pearl? A. No, none at all. | 

Q. Had Pearl, during this period March 23 to April and, had any con- 
versation with you where she accused you of doing something to her? A. No, 
sir. | 

Q. Did you do anything to Pearl on March 23 of this year? A. No, sir. 

Q. You also heard Pearl testify this morning that you endeavored to 
have sexual relations with her sometime in last December. You heard her 
make that statement? A. Yes, sir, I heard that statement. : 

Q. Did you, in December, endeavor to have sexual relations with your 
daughter? A. No, sir. | 

Q. Did you in fact have sexual relations with her? A. No, sir. 

Q. At any time from this period in December until April 2nd of this 
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year, had you.at any time had sexual relations with your daughter? A. No, 
I didn’t. 
138 Q. Pearl. A. No, sir. 

Q. At any time had you molested her sexually? A. No, sir. 

Q. At any time had you touched the private parts of her body with any 
part of your body? A. No, sir. 

Q. At any time immediately preceeding March 23 and immediately 
following it, did you at any time take her and ask her to remove her clothes 
in the front room of your house? A. No, sir. 

Q. Did she take her clothes off at any time during those days and allow 
you to touch her body with your hand? A. No, sir. 

Q. At any time following March 23 of this-year, did you and your wife 
have a conversation over your disciplining the children. A. Yes, she told 
me not to whip them or something like that. 

Q. Now, did she tell you any -- strike that. 

Did she accuse you of whipping any specific children? A. Yes, Anthony 
and Juanita. 

139 Q. Did you -- did she accuse you of whipping Pearl? A. No, I don't 
remember anything like that. 7 
Q. Now, Pearlis the oldest child in your family, is that correct? 
A. That is correct. 
Q. And does she help you and your wife around the house on various 


chores? A. She helps more than anyone around the house so far as the 


children are concerned. 
Q. Now, did there come a time ea ecasels prior to or immediately 
thereafter on March 23 when you had to discipline Pearl for not taking care 
of the children? A. I think around either the Friday or Saturday, the two days 
before the 23rd, I whipped her for something. 
THE COURT: I can’t hear you. 
THE WITNESS: I think it was between either Friday or Saturday, two 
‘ days before the 23rd, that Sunday, that I did whip her for something; right 
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offhand I don't remember. | 
Q. Now, after you whipped her, did she make any comment to you? 

A. No more than she was going to tell her momma, I didn’t pay any attention 

to that. 





Q. Did she say anything else? A. Well, no, Stephen did, Stephen and 
Anthony, together. : 
140 Q. - Did she -- A. No, she didn't say anything. ! 
Q. Now, do you remember immediately preceeding or immediately 


following March 23, any evening that you were home at your residence and 
your wife came in approximately 9:00 p.m., and a little spat ensued? 
Do you remember any incident of that type? A. No. | 
Q. Now, during the period immediately preceeding March 23, what was 
the condition of the relationship between you and your wife? was it friendly 
or hostile? A. It was pretty bad. | 
Q. What do you mean by that? A.. Well, she -- ! 
Q. Speak up. i 
MR. BLACKWELL: I can't -- H 
THE WITNESS: Well, she says -- always seemed to have Michael on 
her mind, the baby that died the 18th of February, about 30 days before this, 
that I didn't have enough money to bury, the Catholic Social sis came along 
and gave us a helping hand. | 
She said I wasn't making enough money working, or something like that . 
So I just told her to go some place or somewhere. 
141 Q. Now, this child, Michael that you referred to, was tht your child? 
A. Yes, it was. That was my child. : 
Q. And this evidently is the source of this bad feeling between your 
wife -- ! 
MR. BLACKWELL: I object, if Your Honor please. That is highly 
a leading question -- this is evidently. | 
THE COURT: Let the witness tell what the feelings were. 
BY MR. DWYER: 
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@. You stated the relationship between you and your wife was bad. 

You further went on to state this incident pertaining to your son. 

Was there any other reason for this bad relationship between you and 
your wife? A. Yes, sir. The gas was off. I was $60 behind in the rent, 
and the light bill was due and had to be cut off. 

x * * * * * *€ * 

142 Q. Now, in addition to these unpaid bills and the death of your youngest 
child, was there any -- strike that. Did you and your wife at that time have 
any conversation over any other incidents other than the unpaid bills and this 
deceased child? A. She said something about she would get the check I 
received from the Veterans Administration. 

x * * * * * * * 

THE COURT: What check? 

THE WITNESS: The compensation check. 

* *x* * * * *€© * * 

143 Q. Now, you are charged here today with taking indecent liberties with 

144.°* your daughter on March 23. Now, when did you first become aware of 
those charges? A. That was 6:00 o'clock in the morning, April 2nd, the 
detective picked me up. : 

Q. In Police Headquarters? A. Yes. 

Q. Immediately preceeding? A. He took me down there one I went 
to sleep on the way down because I was up all night, and he got me down 
there and the lieutenant asked me, the fellow driving the car, he said, "You 


don't seem to know what you are down here for," which I didn't. 
And he told me, and I just told him,*"Shucks, "' like that, and didn't 


. 
_ 


give it no thought. 

He told me, "You go back downstairs," take me downstairs. 

Q. Now, Lucius, during this period from approximately March 23 
until April 2nd, can you describe to us what relationship was between you 
and your daughter Pearl? Was it friendly or hostile? A. It was friendly. 

Q. Now, going back over the period of time that you have lived in this 
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house with Mrs. Bomar, what ee been your relationship with this daughter, 
Pearl? A. No more than a stepdaughter. | | 

145 Q. What? A. No more than a stepdaughter. , 

Q. Well, has it been friendly or hostile? A. It has been friendly all 
along, because of Lynnett. Like I tell my wife, she means more to me than 
the rest of the children, because she look out for Sandra, and well, Stephen, 
before I got to know the baby Michele, the baby. I always leave Pelee in 
her care, that was my favorite girl, Sandra. 

Q. Now, have you, over this period of time, treated her any differently 
than your own children? A. No, none whatsoever. | 


Q. . What room do you live in in this house, 6 14th Street, Southeast ? 
x * * * * * K€ * | 





Q. How long have you lived there? A. One year. 

Q. During that one year period, then, has your daughter Pearl ever 
lived -- has she ever slept in that bedroom with you and your wife? A. No, 
sir. : 

Q. Is there a door in that bedroom? A. Yes, sir. : 

Q. Is that door open or closed at evening? A. I beg your pardon. 

Q. Is that door open or closed in the evening when you go to bed? 
A. It is always closed, got a spring up top, closes itself. | 

Q. Is it locked or not? A. No lock. | 

Q. Do you know if any time during this one year period you and your 
wife have lived at this residence, that you have been involved in a marital 
embrace when your daughter has come upon the scene in this bedroom ? 

A. I will say about three times, she have came into the room, she got as 
far as the door and the mother pushed the door back, when we were actually 
having sexual intercourse. 

Q. At any time during this one-year period that you have lived at No. 6 
14th Street, Southeast, have you ever had a conversation with your daughter 
Pearl in regard to sexual relations between you and your wife 2 A. No, sir. 

147 Q. Have you ever had a conversation with her during this period 
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pertaining to sexual relations? A. No, sir. 


Q. Have you at any time made any comment to her pertaining to sexual 
relations? A. No, sir. 


-Q. Has she at any time during this period made any inquiries of you: 
pertaining to sexual relations? A. My wife, that is? 
Q. No, your daughter? A. No, sir. 
x* * * * * * *& * 
CROSS EXAMINATION 
BY MR. BLACKWELL 


x* * * * * *© * * 


149 Q. Now, I would like to find out some more about the hours you worked 


on the 23rd of March. 

Did I understand you correctly to testify that you left your home around 10:00 
o'clocka.m., on Sunday, March 23? A. Yes, sir, about that time. 

Q. And you went over to Arlington and worked? A. Yes, Arlington 
Bowling Center. 

Q. . And you got off at work about 7:00 o'clock? A. That is right. 

Q. And what time did you say you got home? A. Well, I didn't get 
home until about 1:00 o'clock in the morning. 

Q. You got off at work around 7:00? A. That is correct. 

150 Q. But you didn't get home until 1:00 a.m., in the morning? A. That 

is right. 

@. Now, where had you been during that time? A. Well, I left Arling- 


ton at 7:00 o'clock, Mathis, another pin boy, and I came down, Mathis, 
Manuel Mathis. 


Q.. Where did he live? A. He lives at the 200 block, I believe, or 
400 block of 14th Street, Southeast. 
Q. . Do you know the exact address? A. I know the house he lives in. 


I don't know the exact address. I know the corner house, on 14th Street, in 
between C and D. 


Q. Is he down here today? A. No, sir. 
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Q. O.K. Proceed. A. WedéftvArlington at 7:20, came on down to the 
Treasury Department, caught the Barney Circle bus, came on to 14th and 
Pennsylvania, Southeast, we walked up, on up to the cafeteria on 14th and 
C Streets, and ate there. Then we went -- | 
Q. 14th and Constitution Avenue, Southeast? A. 14th and C. 
Q. 14handC. A. C.Street. 
Q. Southeast? A. Southeast, yes, sir. | 
Q. About what time was that when you arrived there? A. I give my- 
self about an hour to get from Arlington over here, about 8:30, 9:00 o'clock. 
Q. Now, 14th and C is just about three blocks from your home, isn't 
it? A. Yes, sir, that is correct. : 
Q. You say when you got to 14th and C you went toa cafeteria to get 
something to eat? A. That is right. | 
Q. You and this same fellow. 
x * * * * * * * 
Q. Emanuel Mathis. A. Yes, sir. : 
Q. Allright. So you went into the cafeteria and ate. Did you eat a 


full dinner? A. No, sir, just about two hot dogs and a cup of coffee and a 
| 





piece of pie. 
152 Q. And where did you go after that? A. Went back down to Mathis' 
house. : 
@. Where does Mathis live? A. He lives on the corner house of 14th 
Street, and I think that is -- Charley lives on, about the four hundred block. 
Q. Just about the four blocks from you. A. I stopped at the unit 
block where I live. ! 
Q. If he is in the four hundred block, he is around oe or five blocks 
from you. A. I would say about six. : 
Q. All right. What did you do when you got to Mathis’ home? A. Well, 
Mathis said he was going on in and I told him O.K., I will see him tomorrow. 
I went on down to Charley's house. i 
Q. Charley's house? A. Yes, sir. 
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Charley lives -- A.. Charley lives at 511-14th Street, Seutheagt. 


. .What is‘his last name? A. Charley Miles. 
* * * * * * * 


Q.. 
Q 


153 «Q. ,Now is that an apartment house? A. That is a whole house. 
Pardon me? A. A whole house. 
A house, 511 14th Street, Southeast. A. Yes, sir. 
Now, you went inthere? A. Yes, sir. 
How long did you stay inthere? A. Until the late late shaw went 


So you left there -- you were there from approximately 9:00 o'eleck 
until, say‘9c00 diclock? A. About 1:00. After the late, late show went off 
we talked-aswhile and fixed the television. We work on television down at his 
house, have;@selevision shop down at his house. 

Q. He has a television shop at his house? A. We fix television down 
+ there. . 
Q. And you were there from 9:00 o'clock, approximately, until about 
1:00, 9:00 o'clock, March 23 until about 1:00 o'clock March 24. 
154 A. Yes, sir. 
Q. And when you left there, where did you go? A. I went on separate, 
on home then. 
Q. Well now, did you eat your breakfast when you -- before you left 
home on March 23? A. Yes, sir. 
Q. Did you take any lunch.with you? A. No, sir. 
Q. Eat on the job? A. ~.Yes, sir. 
Q. Did they provide your food? A. No, sir, go down to the drug store 
and get some soup in a little garton like this, a little bigger than that. 
Q. Well, you say your wife was home when you left that morning ? 
A. She was home. 
Q. Doesn't she work on. Sendays as a rule? A. That is right. 
Q. Pardon me? A. She works on Sundays, that is right. 
@. Do you know whether she worked that particular Sunday? A. She 
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didn't work that Sunday. I assume she didn't work that Sunday because when 
155 I left the house she was there. 

Q. Did she tell you whether she was going to work or nat? A. No, 
she didn't tell me whether she was going to work, she Toy don't, leaves 
the house. 

Q. Do you usually ask her if she is going to work or not? A. No, 
because we haven't been on pretty good terms, say about a year, leaves, 
14th Street, leave out, and don't tell me nothing. | 

Q. You had not been on good terms for about a year prior to March 23, 
is that right? A. Well, in fact, I don't think we had been getting along too 
good since we have been together. 

Q. In other words, you never have been on too good terms? A. No, 
sir. Been living together now six years, and we have -- | 


Q. How many children do you have by her? A. Five. 
* * * * *€ *& K 


| 

162 Q. Well now, did I understand you to testify that all of the children 
stayed in one room on this particular day? A. Iam quite sure nes stayed, 
while I was in this particular room. i 

Q. While you were gone they all stayed in one room? A. I believe 
they stayed there, even though my wife was there when I left. : Usually they 
stay in that particular room because the heater and television is in there. 

* * * * * & Kk * : 

THE COURT: Don't interrupt him. He is doing fine now. 

THE WITNESS: The 24th of March, 1958. : 

THE COURT: Of course, you ladies and gentlemen will appreciate 
this man is probably nervous, and that shouldn't be any indication of whether 
he is guilty or not. He is in a courtroom and I think he is trying to do the 
best he can and everybody must be patient. 

BY MR. BLACKWELL: 

Q. Now, will you please keep your voice up, Lucius, ke you were 
talking then. It is to your benefit. Now, how did you get in when you came 
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back at 1:00 o'clock Monday morning, about 1:00 a.m.? A. I just pushed 
the door and went on in. 

Q. The door was open and not locked? A. It was unlocked. 

Q. At 1:00 o'clock in the morning? A. That's right. 

Q. Allright. Was everyone in bed? A. I -- after IcameinI went . 
upstairs and I went right in my room. My wife was in bed, the children in 
there, and in our room -- 

| @. Pardon me. A. After I came into the room and went upstairs and 
170 went into my bedroom, my wife was in bed, and the three children in 
their bed, and television still on. She has a habit of leaving the television on 
when she went to bed. 

Q. So you cut the television off and went to bed? A. I cut it off and © 
went to bed. 

-Q. What time did you get up the next morning? A. I didn't go right to 
bed then. Sit up and figured some numbers. 

x * * * * * & * 

BY MR. BLACKWELL: 

Q. Did you refuse to give Pearl supper on. Sunday, March 23? A.. Right 
offhand I don't remember. I might have. I may have. I don't remember right 
now. 


Q. . Well now, did you have any argument with her about preparing the 
dinner that day on Sunday, March 23?.A. I believe I had an argument, a 
few words with here, concerning the baby. I told her to feed the baby the 


bottle while I go downstairs. 

Q. . And that was around dinnertime? A. Around dinnertime, but I 
don't remember exactly what date it was. 

Q. Don't you know you worked on the bowling alley on March 23? 

172 A. I said I didn't know what date. It could have been one of those 

Sundays and I could have been home. This particular day I know I wasn't 
there. I couldn't have told her that day. It could have been one Sunday. I 
am entitled to come home one of those Sundays over the year, at least, I 
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expect that. I usually, when Iam not home, sometime I go, be gone, some- 
times, three or four days before I come back. Usually I leave her money. 
* * * * * * * * 

Q. Did you understand that the little girl, Pearl, was asked under 
cross-examination as to whether or not you refused to give her supper on 
March 23? A. Not on March 23. : 

Q. And did you also hear her questioned as to whether or not she had 
some difficulties with you at home on that particular day? A. | Not on March 23. 

Q. Now, when you were questioned at headquarters, did you at any 
time tell Detective Sergeant Tate about the fact that you were not home when 
this is supposed to have happened? A. I don't remember discussing any- 
thing like that. : | 

Q. You didn't at any time tell them that you were not even home when 
this crime is supposed to have occurred, did you? A. I don't remember 


anything like that. 


Q. Why didn't you tell them that you were not home at et time? 
A. I don't think the detective -- whatever you say he is -- even mentioned 
something like that to me. | 
Q. Let meask you, they asked you if you committed the crime, didn't 
they? A. He asked me, as far as I remember, he said the girl said that I 


touched her, as far as I remember. ! 
Q. Did they say the girl just said you touched her? A. : That is what 
the detective said to me. : 
Q. Didn't say just touched her? A. That is what the detective said 
to me. As far as I remember what was said at the sex squad, down at the 
precinct, then I told him that, I think, then I told that detective there that she 
was a liar and then my wife, she interrupted and spoke over directly to 
that man, something, that she didn't know whether I was touching this girl 
or not, and thatif I was touching that girl, she didn't want it to happen, and 
if I was going to touch that girl, she didn't want it to happen. | 
Q. If you were going? A. That's right, that's what she said to that 


| 
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man there. Then he spoke to me, he said, "I know you did it." He said, 
"Come on, " like that, and took me out of the room and went on down the hall. 

Q. What did you do when he got you out in the hall? A. He was going 
on through the hallway, and some of the people he must have knew there, he 
said, "I got one.” 

Q. He said he had one? A. He got one. 

Q. Who was he talking about? A. He was talking to some of the people 
in that fingerprinting section he was walking through. 

Q. He made a remark to them, "I got one"? A. Yes. 

Q. He was very nice and polite to you, wasn't he? A. No, I don't 
think he was polite. , 

Q. Well, would you say he was nice to you? A. I don't think he was 
polite. I didn't like the way he had questioned me. As soon as he questioned 
me, he was pretty hot, andI questioned back, and I got hot, and he was mad. 


Q. You got hot? A. Yes. 
Q. Well, now, why did you get hot? A. Because he said that they said 


that I touched the girl. 

Q. He didn't say anything but say you touched her? A. Just -- 

Q. Just meaning brushed your hand against her? A. I didn't get no 
understanding from them -- 

Q. . Was it your understanding -- A. -- truthfully, because I didn't 
know what I was down there for in the beginning. 

Q. Didn't tell you what you were down there for? A. Not untill 
talked to this man here. 

Q. And when you talked to him, all he told you was you just touched 
the girl? A. I wouldn't say that exactly. A few other words there might 
have been said. I don't remember off hand, but the first two detectives I 
talked to, they said a few words then. I told them I was sleeping, I went to 

176 sleep, slept all the way down there from the house. 

Q. You went to sleep where? A. In the car, going down to No. 1 Pre- 

cinct. 
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@. So they didn't question you on the way down? A. They said a few 
words, I didn't pay no attention to them, in fact I didn't hear what they say. 
Q. And you went to sleep while they were talking? A. No. 
Q. Sothey were not mean to you? A. No. | 
Q. Now, when Mrs. Bomar made this statement about if you did it she 





wanted it stopped, or if you were going to do it with her she wanted that stopped 
--A. Yes. | 
Q. What else did she say to you at that time? A. I don't remember 
nothing said after that, because that man jumped up, said, "You did it. Come 
on," and my wife’s eyes got big, as to mean she was happy, something like 
that, because he -- I guess she said, "I got him in jail finally. ‘ She tried two 





times before to try to get me in jail. Every time I look around some kind of 


summons to me over to civil court. She told me herself many times, "T will 
put you in jail and we will get the check." I didn't pay no attention. I told her 


to go to hell and walked on out of the room. | 
Q. Asa matter of fact, she told you she was coming to court that day? 


A. She can't. 

Q. After she received the complaint from her little oat and it was at 
that time that you told her that she could go over town, downtown, or crosstown, 
she couldn't bother you? A. She ain't told me nothing. : 

Q. Did you make that statement to her? A. I don't remember making 
that statement. I done tell her many times about this or that, but I don't 
remember making no statement like that. 

Q. You have told her she could do anything she wanted as far as you 
were concerned? A. I haven't told her she couldn't bother. I told her anything 
as far as the food, buying what she wants, but as far as what you just said, no. 

Q. You heard her make that statement? You didn't make that statement, 
is that true, after the little girl made this complaint to her, that she said she 
was going to the police tomorrow, going up, uptown tomorrow to make a com- 
plaint, and you said you can go up, down, or crosstown, over town, anywhere 
else you want to, but you can’t touch me? Did you make that statement to her? 
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178 A. I didn't make no statement to her like that, to my wife. Maybe she 
made that statement to you. She ain't told me nothing like that. 
THE COURT: Wait a minute. Now, just a minute, please, let us not 


argue back and forth. 
The District Attorney will ask you a question. You take all the time 
you need to answer it. I don't want the District Attorney to argue with you 


or vice versa. 

BY MR. BLACKWELL: 

Q. Iam asking you if youheardher testify from that witness stand to 
that effect. A. I heard her say that. 

x *x« * * * * * * 

Q. You say when the officer made that statement, about indicating 
that he thought you were the man, that your wife's eyes suddenly became 
enlarged, is that right? A. Yes. Both of them was in there, they came in 
there looking like wild bulls. 

179 Q. Why? A. My wife. 

Q. Who was the other? A. And the little girl and -- 

Q. The wife and little girl both came in? A. Me, I was half asleep 
when they woke me up. I didn't go to bed until 4:00 o'clock in the morning. 

Q. They seemed to be angry? A. I think the lieutenant told them I 
was half sleeping. 

Q. Have you ever done anything to little Pear] that would justify her 
being so angry towards you as you have indicated? A. Ibelieve so. A few 
whippings, and she got pretty mad about a pair of shoes, to buy the girl for 
going to school. ie 

@. How long has that been? A. That was right around in the month 
of March. 

@. You didn't tell us about that yesterday, so tell us about that today, 
Pearl got mad. : 

THE COURT: Just a moment. Was he asked about that yesterday? 

MR. BLACKWELL: I don't believe he was. 
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THE COURT: The jury might remember. It is up to the jury what the 


evidence was. You may ask about it now. 
MR. BLACKWELL: All right. 

BY MR. BLACKWELL: | 

Q. You say Pearl got -- : 

THE COURT: I appreciate the position you are in. Try to wait until 
the District Attorney completes his question before you answer, because if 
you don't do that, the reporter will throw up his hands in dispair. He can't 
take down what two people are saying at the same time. Then the jury will 
have difficulty in following you. Allright. Now, just try to wait until he 
finishes. | 
BY MR. BLACKWELL: 
Q. You say Pearl became angry with you because you didn't get her a 


pair of shoes in March of this year? A. I said my wife said that, because 
she asked me, when all the children were in the room, Iam quite sure Lynnett 
was in the room too. She heard that, and she knew her mother asked me for 
money to get her a pair of shoes, because her shoes was kind of in bad con- 
dition, and I told her she could go get them fixed in the shop, which she did 
later on. | 

THE COURT: You see you are dropping your voice again. Keep your 
voice up like you did a while ago. 

BY MR. BLACKWELL: | 

Q. NowI ask you whether or not you know of any reason why Pearl 
should have animosity or be angry with you. A. I don't understand the word 
“animosity. "' | 

Q. Isay, angry, why should she be angry or sore with you? A. ice 
I am quite sure she had quite a few reasons to be angry. 

Q. Tellus some of them. A... Well, she -- I don't think she got 
enough privacy around the house, as far as my wife -- I leave her there at 
times to do a little work now and then, and she see the other children talking 
or playing or something like that, and she might be busy. She do a 


lot of little odds and end things around the house. As far as cooking, 
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Juanita usually can help out, but Juanita making Lynnett doing all the other, 
dropping plates and breaking, and I come down and ask who broke the plate. 

I ask Lynnett. Lynnett say Juanita. And she say Lynnett. And I whip 
both of them. And she probably get as mad. 

Q. Did you ever put her on the bed and whip her? A. Yes, I have 
put her on the bed and whipped her. 

Q. Sat on top of her and whipped her? A. That's right. 

Q. And that’s the only time you have been on top of her, on the bed 

182 when you were whipping her for something she did wrong, is that right? 
A. That's correct. — 

@. You heard her say something about something happened back in 
December, did you know anything about that? A. Iheard her say something 
about that. When I put this child on the bed to whip her, I put her on the bed 
after her mother had whipped her, because her mother would whip her in the 
rest -- in our room with the rest of the children -- had a strap in one hand, 
and trying to whip the girl and the girl running around in circles, and finally 
the girl took the belt away from the mother. 

So I told her mother, do like that, don't whip -- to put her on the bed 
and sit on her and whip her, which her mother did. 

When I finally whip her, I come home many times, her mother told 
me, whip this child or that child, I don't ask the reason why, I go ahead and 
whip her. 

Q. You are the official whipper? A. No, I wouldn't consider myself 
the official whipper, but if she tell me, I usually go ahead and whip her. I 
don't ask the reason why, I -- 

THE COURT: I will ask the jury to disregard that remark about his 
being the official whipper. The jury will disregard that question. 

183 MR. BLACKWELL: Iam sorry, Your Honor. 

BY MR. BLACKWELL: 

Q. Well now, I ask you about what happened. You heard what little 
Pearl said about December. Do you recall anything like that happening ? 
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A. No, but I do recall something that might have brought that up. 

Q. Were you questioned about it by the mother? A. Yes, I was 
questioned after I had give her a few words concerning a man who came to 
the house, and bought some food for us on Christmas, on Christmas Day, 
bought about ten or fifteen dollars worth of food and this man, I always have 
told my wife that I consider him to be the father of one of my cpalczen, that 
she say is my child. 

Q. Pardon me, I didn't get that. A. I told nav wifothabsthte man 
that came and bought the food, I had in mind that he was the SESE of one 
of my children. | 

Q.. Father of one of your children? A. Yes, I always told her that 
I felt that because of the way he would care so much about the children when 
he came there. ! 


She said no, he wasn't the father, and we got in an argument, and that 
was on Christmas Day. 
He was supposed to give me $5 or something like that, but I gave him 





184 a $400 car that I couldn't finish paying for. | 

Q. Gave him what? A. A $400 car. | 

.Q. . This mah: You thought was the father of your child? A. Yes, but 
I lived at this house for seven months when I got out of the Army, got dis- 
charged from Walter Reed Hospital. s ! 

Q. How old is this child? A. Kevin. I don't truthfully know the age 
of my children, but I know they are mine, I consider they are mine. 

Stephen, I'd say, he is four or five years, or something like that, and 
Kevin, there, is the next one, and then Sandra, and Michael Henry who died 
here in February 18, that made her pretty mad, because I didn't have no 
money. _ | | 

She wanted to know why I didn't have no money to bury the boy, andI 
just told her maybe I could borrow some money. : 

I couldn't borrow any, so she went, to the Catholic Association and 
they give her a helping hand to bury the child because he baptised in the 
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Catholic religion. 

So, to get back to this man here, she kind of refused to listen to what I 
said. On Christmas Day hé bought me a pair of socks or something like that, 
and brought, and he promiged to bring me a coat or something like that, but 
he never did bring the coat. 

185 Q. Whowasthat? A. Mr. Howell. I was telling her about that that 
night. We were arguing. She denied everything and finally left dowastairs 
and went upstairs. That was on Christmas Day. 

I didn't have no Christmas tree. He brought a Christmas -- or stuff like 
that. . She didn't like what I had to say about the guy. She went upstairs, or 


something like that. 

But a couple of days later when she came to tell me about the fire, what 
the girl said, something like that -- I don't understand that, why she would 
bring that up. 

So she gave me a tuning like about that, and I walked away from her. Like 


that. 

Q. This man you gave your car to in December, was that right in Decem- 

ber, the $400 car? A. I didn't give it to him in December, but I had gave him 
a $400 car before Christmas. 

Q. When, in November? A. I don't know what date I gave it to him, but 
I actually give it to him, signed the title over to him, and eventually it was 
stolen from him, he told me. 

Q. Well now, how long had it been since you lived with him? A. Oh, 

186 from, I would say, from May '52, May 1952, to, I stayed there about 
seven months, then I went home to see my mother. 

Q. That was in 1952 when you lived with him? A. That's right, and I 
thought -- I went home, and I had stayed up home then, to see my family, and 
my wife sent for me, sent a letter for me to come back anyway, she sent for 
me to come back, and then I came back and started living with her, the man 
over there, Mr. Howell, he told me if we were going to live together, we had 
to move in another place. 
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We did, 915 12th Street, Southeast, and we had one room there, and we 
had three or four children then living in one room, plus. | 
And then I started going to school and drawing the. check, working at the 
bowling alley, and just keeping myself busy from the time I got up until I 
finished to come back home, and go to work. 
I bought this car then, and I found -- finally I decided I wont Se another 
car. ! 
So I figured Mr. Adams, there -- I remember him saying that he wanted 
a car like that. I had lived over there quite a while, sol thought maybe I 
would be doing him a favor to give him this particular car, which I did, for 
just paying him back for letting me.stay over there for seven months or some- 
187 thing like that. Exactly seven months, I don't know offhand, but it was 
quite a while. i 
Q. After you gave him the car you bought another car in November? 
A. Yes, and I bought five cars after that, and my wife -- I tried to get her to 


help me to buy something else. 

She said, no, she said, "You ain't give me a ride in none : our cars, " 
which she didn't, but the children did. She never did ride in any car that I 
had. I took her to work a few times. 


Q. Did you take her out to Mrs. Eiseman's to work one day? 

THE COURT: Aren't we getting far afield now? | 

MR. BLACKWELL: Not this. I want to ask him if he knows Mrs. Eise- 
man, where she was working on March 23, the day this happened. 

THE WITNESS: Mrs. Eiseman? 

BY MR. BLACKWELL: 

Q. Do you know a Mrs. Eiseman out on Gallatin Street, where your wife 
frequently works on Saturdays? A. Iknowa Mrs. Kaplin, but Mrs. Eiseman, 
I don't remember knowing her. 

Q. You don't know where she worked? A. I heard of that 1 name, that she 
worked for a lady but I thought she lived up on 9th, 10th Street, 1oth and 

North Carolina Avenue. 
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Q. Did you hear her say that she was going to work for Mrs. fiseman 
on Sunday, March 23, the day in question here? A. No, she ain't mentioned 
nothing like that. She mentioned she was going to work again. I told her I 
was going to work, on which I left on out. 

Q. You know she usually works on Sundays? A. Whenever she did work, 
usually she didn’t tell me when she was going to work, most of the times. 

Q. I will ask you this: Were you -- weren't you concerned when you left 
home at 10:00 o'clock Sunday morning and couldn't return until 1:00 o'clock 
Monday morning, about your children? A. No, because I knew that when I 
left there I seen her in the house, and I told her I was going to work, because 
at times before, I have left, finish school on a Friday and come home, and 
give her money and go to the country and don't come back until Monday morning. 


She would take the children. 
Sometimes I went up to my aunt's funerals. As far as I know she was at 


the house. She had money, quite a bit, until I get back, and I was gone, most 
of the time, about a week at a time, I went to the funeral. 
Q. Now, I believe you mentioned, I asked you yesterday if Charles Miles 
189 was in court, this man you spent that time with that evening. Is here here 
today, or have you seen him today? A. He is not here today. 
Q. Is the door always left open in the evenings when you stay out until 
1:00, or 2:00 o'clock in the morning? Is the door always left unlocked? 
A. Ever since the lock has been broke inside, a key was broken off inside the 
lock from the outside; ever since then, it was never taken out. Since then the 
lock has been left open, left unlatched until the last person comes in. | 
Q. Well, can the door be locked from the inside? A. Just unloosen the - 
latch there, sometimes if you shut the door it would jar, the vibration would 
make it fall down itself. 3 
Q. Was the door latched around about 9:30 or 10:00 o'clock when Mrs. Bomar 
came home and came up tothe door? A. I don't know. 
MR. DWYER: Objection. What date? 
MR. BLACKWELL: I said March 23. 
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‘THE COURT: 23rd of March? 

MR. BLACKWELL: I said March 23. 

THE WITNESS: I don't know. I wasn't there. 

BY MR. BLACKWELL: 

Q. You heard her testify that she came up and you had to open the door 
for her. A. I heard she said that. 

Q. That is not correct? A. I heard her say that, and that was not correct, 
as far as I was there, I was not there. 

Q. Sothen even if she had a key and the door had been closed, locked, she 
couldn't have gotten in, could she? A. She could have gotten in if the door was 
unlocked. : : 

x* **enR & & & XK * | 

BY MR. BLACKWELL: : 

Q. Now, as I understood you to say, the lock was prokens on May 23, 1958? 
A. As far as I know the lock was still broken. : 

* * * *€* *€©* *©* *& * 
191 REDIRECT EXAMINATION : 

BY MR. DWYER: | 

Q. Lucius, Mr. Blackwell asked you about a Charles Miles. Did you 
ever mention the name Charles Miles to me? A. Yes, I have. 

Q. And what did you tell me when you mentioned his name? A. He was 
my closest friend, in which my wife thought - | 

Q. Did you give me any instruction in regards to Charles Miles? A. I 
asked you to see whether you could go by his house to see if you could ask him 
for me that would he help me get some money to get out on bond, and also to 
go over and see Mr. Miles and Mr. Miles will verify the statement that I was 
down at his house this particular night, the 23rd of March, 1958, fixing tele- 
vision. And I am quite sure I was fixing my wife's television and putting a 
yoke on the television tube. 


192 She had complained so much about it and I am quite sure that particular night 
I was working on that television. In fact, I know it, so sure, that there is no 
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doubt there in my mind that I wasn't down at his house. 

Q. Now, after you gave those instructions to me, do you know whether 
or not I went looking for Charles Miles? A. No, because I wrote Charles 
while I was in the District Jail there and the letter came back. He had moved, 
and I knew that he was in debt and he was about to lose his house, but as of 
April 2nd, I seen him the night before, which was the first, the first of April, 
because he asked me would I go help, would I come back to his house and go 
up to his sister's house and to pull a Frigidaire -- I had been up in the apart- 
ment, upstairs. 

Q. Did there come another time when you again mentioned the name Charles 
Miles tome? A. I believe so, when you came back down to the District Jail 
there. 

Q. Ican't hear you. A. I believe so, when you came back to the District 


Jail and you told me you couldn't get in touch with him. 
THE COURT: What are you going to do? Do you want to be put in a position, 


too, of being a witness, get in testimony of what you told him? 


Did you have 2 subpoena on this witness ? 


MR. DWYER: I want to establish that I was unable to locate him. 

THE COURT: All right. Proceed. 

BY MR. DWYER: 

Q. Now, you did tell me to look him up and so forth? A. Yes. 

@. And what was my response? What was the most response I made to 
you in regard -- 

MR. BLACKWELL: I object, if Your Honor please, to this conversation. 

THE COURT: I will sustain the objection. If you served a subpoena on that 
witness, you can introduce in evidence on this trial the return on the subpoena, 
showing he couldn't be found, unless you want to take the stand and become a 
witness. Do you want to be a witness in the case? 

MR. DWYER: I don't think it is necessary. 

THE COURT: I don't think it is the proper way through this witness, and 
have him tell, testify what you told him. 
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You may show if you want in your own way, what efforts you made, efforts 
to get this person you referred to, Charles Miles: You can't do indirectly 
what you can't do directly. | 
194 BYMR. DWYER: | 
Q. Now, Lucius, Mr. Blackwell asked you on cross-examination if you 
had ever told anybody that there was a time when you didn't give any supper 
to Pearl. 
Did you make that statement to anybody at a time? A. Yes, I believe 
I have made that statement. 
* * * * * * *€ * : 
THE COURT: Did you finish? Do you want to finish your statement ? 
What did you say? i 
THE WITNESS: At times I have actually refused, or told her that she 
would get no food, and the other children in the family, and years went by, 
what date, I don't remember. | 
* * * * * * * * ! 
Q. Did you make that statement to anybody? Either in this courtroom 


or out? 
x * * * * * * * 


195 Q. Within the last month was that statement made to anybody? A. Last 
month -- no, not that I remember. : 
x ke kK * *€* *&* KK | 
RECROSS EXAMINATION 
BY MR. BLACKWELL: | | 
Q. Do you know of your own personal knowledge whether a subpoena has 
ever been issued for one Charley Miles to appear here at yours trial? A. Do 
I know that, you said? | d 
Q. Yes. A. No, I don't know that. | 3 
Q. And do you know if Charles -- 
THE COURT: Ask him if he knows what a subpoena is. 
Do. you know what a subpoena is? 
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THE WITNESS: assume that it would be -- that is something to -- 

THE COURT: Like a summons. 

THE WITNESS: Yes. 

THE COURT: Directing a person to bein court at a certain date. You 

understand what a subpoena is? 

THE WITNESS: Yes. 

BY MR. BLACKWELL: 

Q. You don't have any information or knowledge that such a summons or 
subpoena was issued for Charles Miles to come here for this trial, do you? 
A. No, Ihave no knowledge of that. 

Q. Now, do you know where Charles Miles' mother lives on P Street? 
A. She lives on P Street, but the number of the house, I don't know. She 
lives in between O and P. 


Q. Do you know whether he was summoned? A. P and the next street, 
P and O, I used to go up P Street, going to school, P and Q. 


Q. You don't know the exact address? A. No, Ihave been in the house 
many times, but I never knowed the number. 
Q. Now, this man Mathis you mentioned, was a summons issued for him? 
A. Idon't know about him. 
Q. Had come from work with you on the 23rd? A. No, Idon't know, no. 
x * * * *x* x * * 
197 CELIA A. BOMAR 
was called as a witness in rebuttal for the government and, having been 
previously duly sworn, was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. Mrs. Bomar, you have been sworn and you are still under oath. 
Where did you work, if you did work, on March 23 of this year? A. 
Miss Marcia Eiseman. 


x *« *« * * * *& * 


198 THE WITNESS: 1304 Whittier Place. 


x *« * * * * © * 
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@. And what was the nature of your work on this particular day? 

A. Housework. I washed her walls and her ceiling, and helped to get dinner 
and take care of the baby and put the baby to bed and wash and waxed her floor. 

Q. What time did you arrive at work that morning, madam ? A. Between 
10:00 and 10:30. | 

Q. . And what time did you leave? A. You mean Mrs. Fiseman's? 

Q. Leave work after, return from work. A. I left her house at about 
quarter past nine, and caught a cab and stopped off at High's Ice Cream Store 
and got two quarts of ice cream for the children, and came straight home. 

Q. Was the lock broken on your door at that time? A. The lock has been 
broken ever since the last of December. You had to lock it on the inside, or | 


lock from the inside but not on the outside. 
* x *x«* * * &* * * 





Q. Well, I will ask you this. On March 23 did you leave your door open 
until after 12:00 o'clock until 1:00 o'clock of the morning of March 24 of this 


year? A. Yes, sir. 
Q. You did leave it open? A... Yes. 
Q. Why did you leave it open? A. Because my husband ¥ was still out. 
Q. He hadn't been home that evening? A. He left home about 10:30, 

I would say. : 
Q. And this was after you had come home? A. AfterlI had come home. 
Q. And that was after you had acquainted him concerning this case? 

A. Oh, yes. = 

* * * * *€* * & * ; 





200 VERNIE E.. TATE 
was called as a witness by the government and, having been previousy duly 
sworn, was examined and testified further as follows: 

201 ._DIRECT EXAMINATION 

BY MR. BLACKWELL: 
Q. Sergeant Tate, you have been*sworn. 
.-—--- Directing your attention'to the time when you had this: defendant, ‘Lucius 
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Bomar, in your custody for purpose of interrogating him at the Sex Squad 
while he was under arrest, did you acquaint him with the nature of the charge 
which had been made against him? A. Yes, sir, Idid. Itold him and gave 
him the dates at the time, both dates, as a matter of fact, March 23 and 
December 28, and I phrased it that he had tried to have relations with his 
daughter, which I thought he understood what I meant by that. 

Q And did you give him an opportunity to explain his position or make 
any explanations as to these allegations? A. Yes, sir, I did. He denied them. 
He gave me no information that I could check or run out on as to that. At no 
time did he deny that he was there on March 23 to me. 

Q. Allright. Now, ‘when you took him out in the hall did you make a 
statement to some of the bypassers that "I got one now"? A. No, sir, I took 
him down to the central cell block and the van had already left, and I said, "I 
have another one for court." The van had already taken the prisoners over SO 


I said that I had another one to go to court. "I got another one to go to court," 
202 possibly I said. 


MR. BLACKWELL: You may inquire, Mr. Dwyer. 

MR. DWYER: I have nothing further, Your Honor. 

May we approach the bench at this time? 

THE COURT: I want to ask him one or two questions. I don't know 
whether this has been developed or not. The jury will recall the testimony, 
but do you know why it was that this man was not arrested from the evening of 
March 23 or March 24, when the complaint was allegedly made at the Women’s 
Bureau until the morning of April 2nd? 

Can you explain that, if you know? 

THE WITNESS: Only this, Your Honor, that we have a very small squad 
and it is possible that there hadn't been an opportunity to -- we have quite a 
number of cases and possibly if we didn’t get to it until then. I couldn't honest- 
ly say. 

THE COURT: You can't really tell the reason for the delay? A. No, I 
really can't, because of the squad -- we are all assigned to it. 
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THE COURT:. Do you know this, J think this has been testisig to, Iam 
not sure, the jury will recall, whether any warrant was sworn out by the mother 
. of -- Mrs. Bomar for the defendant or did you arrest him without a warrant? 
203 THE WITNESS: We arrested him without a warrant. __ 
| THE COURT: Thank you very much. 
_ [Witness left the stand. ] 

MR. DWYER: May we approach the bench? 

[At the bench:] 

MR. DWYER: I at this time respectfully mgye the Court to declare a 
mistrial on the basis of the very prejudicial statement een just came from 
this officer. : 

This officer was asked a question 38 to whether or not he acquainted the 
defendant with the case and in response he referred to two a charges. 
Now -- 

THE COURT: He.didn't refer to two charges. 

MR. DWYER: No, he referred to two incidents. 





Now, I don't think Mr. Blackwell did it intentionally, but the thing is 
right now, the jury has heard testimony as to an altercation that took place 
in December. There has been no corroboration to that. | 

Now, this officer has got up and made a statement which. is pure hearsay. 

THE COURT: What is that? 





MR. DWYER; His statement would be pure hearsay as far as his know- 
ledge of what happened. But there is a very good chance that that might be 
the linking link which would connect up this crime. 
204 Under the circumstances I think it could have been avotéed if the question 
had been phrased pertaining to this charge. 
THE COURT: I understand that he was not charged with 2 any aoe offense. 
MR. DWYER: In other words, the instructions will -- _ 
THE COURT: You object to the officer stating that he acquainted tt the 
defendant with the ‘charges against him? Unless you.can find what he said -- 
MR. DWYER: No, Your Honor, in response to Mr. Blackwell's question 
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namely, did you inform the defendant of the charge. 

MR. BLACKWELL: The charges or allegations, the charge or allegations 
against him. 

THE COURT: Did you inform the defendant of the charge or allegation? 

Is it singular or plural? 

MR. BLACKWELL: I may have put plural on there. 

THE COURT: That's right. . What did he say? 

MR. DWYER: He, in essence, replied that, "I informed him of what had 
happened on March 23 and also on December 28." 

THE COURT: Well, I think before I do anything about that, if I do anything 
at all, we ought to get his testimony. 

205 Suppose we take a recess for 10 minutes and give the reporter. a chance 

to pick up that testimony..: I think that is the thing to do. 

MR. DWYER: Yes, Your Honor. 

(In open Court:) 


THE COURT: Ladies and gentlemen of the jury, there is a matter we 
have to look into. It may take 10 or 15 minutes. We will take a recess now. 


(Short recess. ) 
(During the recess, the reporter read to the Court questions and answers 


from the testimony of Vernie E. Tate contained on page 201 of the record as 
indicated by the Court at a conference at the bench on page 206 of the record. ) 


206 (At the bench:) 
THE COURT: Now, will you state your objection at this time now for the 


record. 
MR. DWYER: Pardon me, Your Honor, I object to this : answer. 
THE COURT: Whicl answer? 
MR. DWYER: Namely the one that specified the two dates, March 23 
and December 28. Now, this is the first time we have had any specific-- 
THE COURT: Just for the record and so that we will get the sequence 
of the testimony, the Court has written down what the Reporter has told the 
Court testimony is regarding the matter that you are referring to. And the 
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record shows that while Sergeant Tate was on the. stand, in rebuttal -- that 
is correct, isn't it? : 

MR. BLACKWELL: Yes, Your Honor. : 

THE COURT: The following questions were propounded to him by the 
district attorney and the following answers were given: 

"Question. . Directing your. attention to the time when you = this defen- 
dant, Lucius Bomar, in your custody for purpose of interrogating him at the 
Sex Squad while he was under arrest, did you acquaint him with the nature of 
the charge which had been made against him ? : 

"Answer. Yes, sir, I did. Itold him and gave him the dates at the time, 
both dates, as a matter of fact, March 23 and December 28, and I phrased it 
that he had tried to have relations with his daughter, which I thought he under- 
stood what I meant by that. 

"Question. And did you give him an opportunity to explain his position 
or make any explanations as to these allegations? | 





"Answer. Yes, sir, Idid. He denied them. He gave me no information 


that I could check or run out on.as to. that. At no time did he deny that he 
was there on March 23 to me.” : 

Now, will you state for the record your objection to any part of these 
questions or answers. ! 

MR. DWYER: I object, Your Honor, to the response by the Officer 
which stipulated the two dates, in that there has not been any official charge 
of an indecent liberty taking place on December 28. | 

Now, yesterday when we had the complaining witness on the 2 stand and 
we recessed, it was my understanding that the Court would allow her to testi- 
fy as to the occurrence that took place solely on the basis of the cases that 
were cited. It was further my understanding that the mother — not testi- 
fy as to anything because it would be hearsay evidence. | 

Now, it was naturally incumbent upon me when the ‘defendant took the 
stand to ask him whether or not mime remeron at a in December, 
which he denied. 
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208 Now, the Government has come pack now; and while this question was 
not directed at rebutting this, I think it does have the effect of corroborating 
the alleged December affair. As 2 matter of fact, since this is the first time 
a definite date is made, the thought that is conveyed to the jury now is that 
the man at that time was confronted with two charges. Now, the indictment, 
of course, only sets forth one, but I believe that any reference by anyone 
other than the complaining witness of a date in December is inadmissible and, 
of course, extremely prejudicial, because the Officer's knowledge of this 
December 28 affair came maybe second hand from the mother, which would 

_be two steps removed hearsay. : 

I don't think there is any question at all but what it was improper and 
inadmissible; and my only point in objecting and requesting the Court to grant 
a mistrial is that since we have been so careful in preventing any remarks 
from coming from the witnesses pertaining to December, which would be in 
the realm of hearsay, that this is the missing link and is a matter of psycho- 
logical impact on the jury. This Officer was the last man to take the stand. 


His remarks are very definitely going to remain in the minds of the jury, and 
they have this thought in mind now about December 28, which there is a very 
good chance they will construe as corroboration of this offense. 

209 Now, the only reason that the Court allowed testimony to be elicited from 


- the complaining witness on this December 28 affair, as I understand it, was 
to show either design or disposition. Now, his remark and reference to 
December 28 has absolutely no bearing on disposition or design or anything of 
that sort. ; 

On the other hand, it can only serve to show one thing, to spell out that 
this man was at one time charged with two offenses. I don't personally know 
how many charges were placed against him. . The jury is now going to feel that 
he at one time, namely, April 2, was charged with two. offenses. . They are 
going to feel a little confused as to why he is only charged with one offense 
today. 

THE COURT: I expect to say something about that alleged prior offense 
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in my general charge. : 

MR.. DWYER: I realize that, Your Honor. } 

THE COURT: I think I might dothis. I might read these questions and 
answers to give the jury the continuity of the story and tell them to disregard 
any statement made by the Officer with respect to any charge having to do. 
with December 28. Is there any objection to that? 

MR. DWYER: Ido, Your Honor. I would object. 

MR. BLACKWELL: All I would say is this, Your Honor. Mr. Dwyer 
has raised the question about some agreement we had as far as mentioning 
the December allegation. It is my understanding that the mother was for- 

210 bidden to testify to that complaint because of the lack of spontaneity 
there, that we didn't have any proof that it was a spontaneous statement or 
part of the res gestae. Your Honor had some question about that. And I 
agreed and Mr. Dwyer agreed and it was our intention of leaving that out. 

Now, we have an Officer who has a little girl there who has made two 
complaints tohim. Yes, she had made two complaints. She told him about 
the March 23 incident and also about this December incident. | The defendant 
has testified himself about this December allegation. . That wasn't the first 
time it came on. He said it, and he also said it was the latter part of Decem- 
ber. He didn't give any specific date. He said the latter part of December. 

THE COURT: Did you read the statement he allegedly made to the 
Police Officer? Didn't that contain something about it? 

MR. DWYER: I don't believe there was a date in there. 

THE COURT: Something happened in December. I did not read it. It 








is not in evidence. | 
MR. BLACKWELL: No, it is not in evidence. You still have that. 
You didn't return it yesterday. I would like to get it. | 
MR.. DWYER: I didn't question that at all, Your Honor, but it was in- 
211 cumbent upon me to ask the defendant whether or not he had done any- 
thing to her because the jury had already received evidence from the child 
that this act took place. Now, it was necessary for me to rebut it. 








212 
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On the other hand, this agreement that Mr. Blackwell refers to actually, 
as I understood it, delineated and left out, excluded out anything of a hearsay 
variety. If they were eyewitnesses to the offense, naturally, they could have 
been brought up, but not anything pertaining to hearsay. 

Now, obviously, whatever the Officer learned about this December 28 
alleged offense came to him from either the complaining witness or the mother, 
which in the mother's case would be twice removed. 

MR. BLACKWELL: It came from the complaining witness. She was 
right there, and the complaining witness told him that. 

MR. DWYER: But since we have prevented the mother from saying any- 
thing that may have transpired shortly after December 28, certainly the 
Officer has no right to come in here today. 

THE COURT: Do you object to my saying anything to the jury about this 
matter? 

MR. DWYER: Ido, Your Honor. 

THE COURT: All right. I won't say anything about it if you object to 
it. You have your objection on the record. I will not say anything to them 

about what the questions and answers were. I will leave that up to their 
own recollection, as to what the facts are. In view of your objection, I said 
I will not admonish them to disregard what the Officer said about March or 
December 28. That is what I understand you are objecting to. 

MR. DWYER: Yes, Your Honor. 

‘THE COURT: You are also pressing your motion for a mistrial. 

MR. DWYER: On that basis. 

THE COURT: I will deny the motion for a mistrial, andI will say 
nothing about the matter to the jury. 

MR. DWYER:. Now, that is this matter here, Your Honor? 

THE COURT: That is correct, about the questions propounded to Ser- 
geant Tate and the answers he gave which I just inserted in the record, because | 


‘I understand you object to my saying anything about it to the jury. 


MR. DWYER: Yes, Your Honor. 





THE COURT: Very well. : 

MR. DWYER: I-take exception. | 

THE COURT: I will sustain your objection about my saying anything 
about this matter to the jury. I will overrule the motion for a mistrial. 

MR. DWYER: May the record note my exception. 

x x* * *&* &* &* K * 
214 THE COURT: Do you have any instructions other than my oat 

instructions? | 

MR. DWYER: No, Your Honor. 

THE COURT: I am going to give an instruction on alibi. 

MR. BLACKWELL: I forgot to give Mr.. Dwyer a copy Cf the instruction 


I gave you. 

THE COURT: Ihave revised that instruction. You may read Government 
Instruction No. 1, but Iam not giving it in the language as set forth there. 
I might give the substance of it. | 

MR. BLACKWELL: Yes, Your Honor. : 


THE COURT: You may take a look at it so that you will know approxi- 
mately what Iam going to say. Here is what I am going to charge the jury on 
that matter. | 

(The Court handed the counsel for defendant a document. ) 

THE COURT: Do you object to any part of that instruction? 

MR. DWYER: No, Your Honor. : 

xexrk * *&* *© *& * | 
THE COURT: Now, the Court will charge as part of its general charge 
in this case as follows: : 

x x*« x* * * *&* K * ! 

I understand that the defense counsel has read this part of my general 

charge and makes no objection to any part of the instruction. 

MR. DWYER: I have read it. | 

* * * * *& * * | 


I understand the defense counsel has no objection to that charge. 
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MR. DWYER: I have none, Your Honor. 

THE COURT: All right. Does the Government have any objection to 
any of these charges? 

MR. BLACKWELL: I think they are proper instructions. 

THE COURT: All right. We will proceed. Thank you. 

(In open Court:) 

THE COURT: Mr. Blackwell, you may proceed. 

(Mr. Blackwell made an opening Argument to the jury on behalf of the 
Government. ) 

(Mr. Dwyer made an argument to the jury on behalf of the defendant. ) 

(Mr. Blackwell made a closing argument to the jury on behalf of the 
Government. ) 

THE COURT: Now, I will ask the jury to again keep in mind the admo- 
nition of the Court, and we will adjourn until 1:45. 

(The Court recessed at 12:30 p.m., and reconvened at 1:45 p.m.) 

{At the bench:) 

MR. DWYER: For the record, I would like to again raise all the motions 
for a mistrial for the deletion of testimony on corroboration that was given 
by the mother of the child, and the motion for a directed verdict. 

218 THE COURT: Very well. They will be denied. 

(In open Court:) 

JURY CHARGE 

THE COURT: Ladies and gentlemen of the jury, the introduction of 
evidence in this case and the arguments of counsel being now concluded, it 
becomes the duty of the Court to instruct you as to the law that should guide 
you in your consideration of the evidence and the determination of your ver- 
dict. 

As I have told most of you on many occasions, arguments made by counsel, 
whether Government counsel or defendant's counsel, are not to be considered 
as evidence inthe case. They have a right and it is their duty to make legiti- 
mate arguments based on what they think the evidence shows in the case, but 
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in the final analysis it is for the jury to determine the facts in ‘the case. 

When you retire to your jury room, you will take with you the indictment 
returned by the grand jury in this case. The purpose of an indictment is 
to inform the defendant of the charge or charges that have been brought 
against him and the charge or charges that he must meet when his case 
comes on for trial. An indictment is not evidence against a defendant, and 
it should not be regarded by you as testimony against the defendant nor as 
being of any probative value nor as being entitled to any weight as evidence. 

219 Now, the District of Columbia Code under which this charge of taking 

indecent liberties has been brought provides as follows: | 

"Any person who shall take, or attempt to take any immoral, improper, 
or indecent liberties with any child of either sex, under the age of sixteen 
years with the intent of arousing, appealing to, or gratifying the lust or 
passions or sexual desires, either of such person or of such child, or of 
both such person and such child, or who shall commit, or attempt to com- 
mit, any lewd or lascivious act upon or with the body, or any part or member 
thereof, of such child, with the intent of arousing, appealing to, or gratifying 


the lust or passions or sexual desires, either of such person or of such child, 

or of both such person and such child shall be guilty of a violation of that statute. " 
Now, you will notice under that section of the Code that it is not necessary 

that there be proof of sexual relations but rather, as is indicated by a reading 

of the statute, the taking of indecent liberties in the form described in the words 


of that statute. 
The indictment in this case, which is drawn under the section of the 

District of Columbia Code which I have just read to you, states as follows: 
"On or about March 23, 1958, within the District of Columbia, Lucius 

220 Bomar did take immoral, improper and indecent liberties with Pearl 

L.. Fox, a female child under sixteen years of age, that is, about nine years 

of age, with the intent of arousing, appealing to and gratifying the lust, pas- 

sions and sexual desires of the said Lucius Bomar." 
The law is that a defendant is presumed to be innocent and the burden 
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of proof is on the Government to prove him guilty beyond a reasonable 
doubt. Unless the Government sustains this burden and proves beyond a 
reasonable doubt that the defendant has committed every element of the 
offense charged, then the jury must find him not guilty. 

As I said to you a moment ago, the burden of proof is on the Government 
to prove a defendant guilty beyond a reasonable doubt, but not beyond all 
doubt whatsoever. In other words, the Government must prove the defendant 
guilty to a moral certainty and not to an absolute certainty. As its name 
implies, a reasonable doubt is a doubt for which you can give a reason to 
yourselves, a doubt based on reason, and not just any whimsical conjecture 
or some capricious speculation. 

I think I can explain to you the meaning of the phrase reasonable doubt 
in simple, everyday language. Proof beyond a reasonable doubt simply 
means this: If after a fair and impartial and objective and careful consider - 
ation of all of the evidence in this case you can Say to yourselves that you 


are not satisfied of the defendant's guilt, then you have a reasonable doubt. 
221 But if after such impartial comparison and consideration of all of the 
evidence you can truthfully say to yourselves that you have an abiding con- 
viction of the defendant’s guilt, such as you would be willing to act upon in 
the more weighty and important matters relating to your own affairs, then 


you have no reasonable doubt. 

In other words, proof beyond a reasonable doubt simply means that the 
proof must be such as will result in an abiding conviction of the defendant's 
guilt on your part and in your mind such as you would be willing to act upon 
in the more weighty and important matters relating to your own affairs. 

In determining whether the Government has established the charge 
against the defendant, you must consider and weigh the testimony of all of 
the witnesses who have appeared before you. You are the sole judges of the 
credibility of the witnesses. In other words, you must determine which 
witnesses to believe and to what extent to believe them. In deciding how 
much weight to attach to the testimony of a witness, you may consider the 
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demeanor of the witness on the witness stand, his manner of testifying, 





whether the witness impresses you as having an accurate memory and 

recollection, whether the witness impresses you as a truthtelling individual, 
and whether the witness has an interest in the outcome of the case. 

All these factors you may consider as well as any other matters which may 

seem to you to have a bearing on the question as to whether the witness is 

telling the truth or telling a falsehood. ! 

If you find that any witness has knowingly testified falsely as to any 
material fact the truth of which he or she could not have been reasonably 
ae then the jury is at liberty, if they see fit to do so, to disregard 
any part’ of the testimony of that witness or the entire testimony of that 
witness. 

Now, the general rule applicable in criminal SSomocutiors is that 
evidence of other offenses than that for which the accused is on trial is 
inadmissible. In prosecutions for sexual offenses, however, there is a well 
established exception, the theory of which is that as the mental disposition 
of the defendant at the time of the act charged is relevant, evidence that at 
some prior time he was similarly disposed is also relevant. Evidence of 





prior acts between the same parties is admissible, therefore, as showing a 
disposition to commit the act charged, the probability em nat the emotional 
predisposition or passion will continue. 
However, you are further instructed that before you can’ apniy the rule 
of law which I have just,given you, you must find beyond a Pascuable doubt 
that the defendant committed the act or acts testified to by the prose- 
cuting witness during the latter part of December 1957. And if you find 
beyond a reasonable doubt that the defendant committed those acts in the 
latter part of December 1957, it does not mean that it necessarily follows 
that you must find that he is guilty of the charge as set forth in the indict- 
ment. The evidence of that alleged offense is simply admitted for the 
purposes set forth in the instruction which I just gave you. ! 
Now, the law also applicable to sexual cases and cases of this type, 
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rape cases, carnal knowledge cases, is this: 

That this is a charge that is easily made against a person. Itisa 
charge that is hard to prove, but it is a charge that is still harder to defend 
against. That is the law that is applicable to this case and every other 
sexual case which you might have occasion to hear. 

The defense in this case is what is known as an alibi defense; that is, 
the defendant contends that he not only did not commit the crime set forth 
in the indictment but that he was at some other place at the time of the 
commission of the alleged offense. If, after a fair and impartial consider- 
ation of all the evidence, you believe that this defendant was not at his 
home at the time the Government claims the crime was committed and you 
do not believe the Government has proved the charges in this case beyond 

224 a reasonable doubt, then it would be your duty to acquit the defendant 
of the charge contained in the indictment. 

You are the sole and exclusive judges of the facts. You are admonished 
not to permit your judgment or your reason or your intelligence to be swayed 
by sympathy, prejudice, bias, or ill will against or for either the Government 
or the defendant. You are not to be influenced by your feelings or emotions. 
Your verdict should be reached in accordance with the solemn oath you took 
that you would well and truly try this case and a true verdict render in 
accordance with the evidence and in accordance with the law as given you 
by the Court. You must consider this matter deliberately and carefully, in 
the light of the instructions on the law which I have given you. In reaching your 
conclusion, you should use the same commonsense, the same approach, the 
same intelligence which you would employ in determining any important matter 
that you have to decide in the course of your own affairs. 

It will be necessary for all twelve of the jurors to agree upon your verdict. 
When you retire to the jury room, you will select your foreman who will pre- 
side over your deliberations. When you have arrived at a unanimous verdict 
in this case, whether it be a guilty verdict or not guilty verdict, you will noti- 

225 fy the Marshal who will be at the outside of your door who will inform the 
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Court. | 

The Court also wishes to state again that if the Court has done anything 
at all in this case which suggests or indicates to any juror how the Court 

” might feel about this case, that is of no consequence whatsoever. I have not 
indicated or intended to indicate how I personally feel about this case. AsI 
have told you on several occasions, the function of the jury is to decide the 
facts in the case, the credibility of the witnesses, who is telling the truth 
and who is not telling the truth. The duty and function of the Court is to 
state to you its understanding of the law that is applicable to’ a particular 
case. ! 

Now, again I ask you to look at this case objectively. es the same 

commonsense in connection with your decision that you would use in con- 

nection with any important matter relating to your daily lives. I am sure if 


you will do that that you will return to this Court a verdict that will do justice 
| 





to your oaths and to your consciences as jurors. 
ow, will counsel approach the bench on both sides? 
P eS the bench:) | 
. Dwyer, do you object to any part of the charge? 
MR. DWYER: I have no objections. 

THE COURT: Do you request any further instructions? 

MR. DWYER: I do not request any further instructions. 
THE COURT: Mr. Blackwell, do you object to any part of the charge? 
MR. BLACKWELL: No, Your Honor. 
THE COURT: Do you have any request for oo 
MR. BLACKWELL: No, Your Honor. : 
THE COURT: Your objections previously made will be noted for the 





record. 
MR. DWYER: Yes, sir. 
THE COURT: All right. 
(In open Court:) 
THE COURT: At this time the Court will excuse the two alternate 
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jurors. The Court wishes to express its appreciation for the very valuable 


services you rendered. 
(Thereupon, at 2:05 p.m. the jury retired to consider its verdict. ) 


(At 3:02 p.m. the jury returned to the courtroom. ) 
(Victor W. Caputy, Esq., was present for the Government in the 


absence of Mr. Blackwell. ) 
THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a 


verdict ? 

FOREMAN OF THE JURY: Yes, we have. 

THE DEPUTY CLERK: What say you as to the defendant Lucius Bomar? 

227 FOREMAN OF THE JURY: We find the defendant guilty as charged. 

THE DEPUTY CLERK: Members of the jury, your Foreman says you 
find the defendant, Lucius Bomar, guilty as charged. And that is your ver- 
dict so say you each and all? 

(The jury indicated in the affirmative. ) 

THE COURT: The case will be referred to the probation office for a 


presentence report. 
* * * * * * * * 


ih Sap Nan Coat eat 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
[Filed June 19, 1958] : 
UNITED STATES Criminal No. 422-58 


vs. Charge VIO. T22 DCC 3501la 


LUCIUS BOMAR 
Defendant 


On this 19th day of May, 1958, came again the parties aforesaid, inman- 
ner as aforesaid, and the same jury as aforesaid in this cause, the 
hearing of which was respited yesterday; whereupon the said jury after 
hearing further of the evidence and instructions of the Court, Alternate 
Jurors, Hattie B- Morris and John H. Pinkard, Jr., are discharged from 
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further consideration of this case. The jury retires to ponsider their 
verdict. i 
The jury returns into Court and upon their oath say that the defendant 
is guilty as charged in the indictment. 
The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia Jail. 
By direction of 


Present: John J. Sirica : 
Presiding Judge 
United States Attorney Criminal Court #5 





By Joel Blackwell | 
Aacistant United States Attorney, HARRY M. HULL, Clerk 


H. Kaitz By ! 
Official Reporter Deputy Clerk i 


[Filed September 15, 1958] : 

On this 12th day of September, 1958 came the attorney for the govern- 
ment and the defendant appeared in person and by Counsel, ‘Paul Dwyer 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of VIOLATION OF T22 
DCC 3501a, as chargéd and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for imprison- 
ment for a period of One (1) Year to Four (4) Years. : 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. : 


/s/ John J. Sirica : 
United States District Judge 
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[Filed April 24, 1959] 
NOTICE OF APPEAL 
Name and address of appellant Lucius Bomar D.C. J ail 


Name and address of appellant's attorney 

Edward J. Skeens, 1500 Mass Ave. N. W., Washington 5, D.C. 
Offense Taking Indecent Liberties with Minor Child 
Concise statement of judgment or order, giving date, and any sentence 


9-12-58 Sentenced to serve 1 year to 4 years 


Name of institution where now confined, if not on bail 
Lorton Reformatory, Lorton, Virginia 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 

Pursuant to Rule 33 (b) U.S. Appeals, D.C., Notice is hereby given 
that appellant has ordered a complete transcript of proceedings from Mr. 

Kaites, Official Court reporter, excluding jury selection and argument 
of counsel on 24 day of March, 1959. 

April 24, 1959 Lucius Bomar 


a te a 


Date Appellant 


Attorney for Appellant 
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Sythe bi Sire? 





QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Did not the Court properly deny a motion for 
judgment of acquittal and submit the case to the jury, 
where the record discloses that the complainant, the nine- 
year-old stepdaughter of appellant, testified that on 
March 23, 1958 appellant had molested her and described 
the occurrence in detail, and her mother corroborated her 
testimony as to the time, place and circumstance. 

2. Did not the Court properly admit the declarations 
of a nine-year-old victim of a sexual molestation as spon- 
taneous utterances and an exception to the hearsay rule 
where the record discloses that these utterances were 
made to her mother five minutes after the occurrence of 
the crime and while the young child was in a distraught 
emotional condition? 

3. Did not the trial court properly admit testimony of 


the complaining witness relative to a previous occasion 
on which appellant had committed a similar act in order 
to demonstrate a predisposition to commit the act 
charged in the instant case. 
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I. The Evidence Introduced By The Government At 
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For tae Disrricr or Cotumsia Crecurr 


No. 15,100 


Lucius Bomar, APPELLANT, 
Vv. 


Unitep States or AMERICA, APPELLEE. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 28, 1958 there was filed in the District Court 
for the District of Columbia an indictment charging ap- 
pellant with violation of Title 22, Section 3501(a) of the 
District of Columbia Code.’ The case was tried before a 
jury and on June 19, 1958 appellant was found guilty. 
He was thereafter sentenced to a term of imprisonment 
of from one to four years. This appeal followed. 

Pearl Lynette Fox, the nine-year-old stepdaughter of 
appellant, was called as a government witness. The trial 
court determined she was competent to testify and she 
was thereafter sworn (J.A. 3). She testified that on the 


1 Otherwise known as the Miller Act—(indecent liberties with a 
minor.) 


(1) 
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evening of March 23, 1958, she was present in her home 
located at No. 6 Fourteenth Street, Southwest. Her step- 
father gave her certain tasks to perform which required 
her to go down into the basement. When she returned 
to the first floor of the premises and was proceeding up- 
stairs, appellant called to her (J.A. 4, 5). He then 
“caught her into the living room”, laid her down and 
attempted to pull down her pants. Appellant was unable 
to do so, and asked “[w]hat was wrong”? She told him 
she had a pin in the back of the pants and he told her “to 
take it out” (J.-A. 5). She removed the pin and placed 
it on a chair in the living room (J.A. 9). Appellant then 
pulled down her pants and sat down on the couch and 
pulled her to him (J.A. 6). Pearl Fox at that time 
‘pulled his [privates]”, and he then started “to bother 
[her]” (J-A. 6). She was questioned as to her meaning 
of the term “bother” and stated: “He started to do it to 
me’? (J.A. 6). 

At that point Pearl’s mother arrived home but was 
unable to enter the house because the front door was 
locked (J.A. 6). Pearl ran upstairs to a bedroom where 
she “hid” for a little while, until her mother came and 
found her (J.A. 6). Her mother first. observed Pearl 
coming from the direction of the closet (J.-A. 32). She 
looked scared and was pulling up her pants (J.A. 32). 
Her mother asked her what was wrong and she replied 
“nothing”. Her mother then asked if somebody had been 
bothering her. The child stated “yes”, and the mother 
then asked if “Soo” referring to appellant, had been 
bothering her, to which she replied “ves” (J.A. 6). She 
then asked if Soo had really bothered her and Pearl 
stated “Yes ma’am, but I pulled his ‘dingding’” (J.A. 
39). 

During the course of her testimony Pearl Fox described 
a similar molesting by appellant which had occurred the 
previous December. On that occasion appellant had the 
child pull down her pants and lie on the bed, after which 
appellant unzipped his trousers, exposed himself, got on 
top of her and started “to do it to her’ (J.A. 16, 17). 
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Celia Bomar, complainant’s mother, stated she had 
worked all day on Sunday, March 23, 1958 and arrived 
home between 9:30 and 10:00 P.M. She was unable to 
enter the front door as it was locked. A key was broken 
off in the lock and it was impossible to unlock the door 
from the outside (J.A. 30). The door was usually un- 
locked until after she came home in the evening. Appel- 
lant opened the door for her and immediately began curs- 
ing her (J.A. 31). He allowed her to enter the house 
after about a minute (J.A. 36). She then went upstairs 
and noted all of her children were in one room except 
Pearl (J.A. 31). She went into the children’s bedroom 
and saw Pearl, looking scared, emerge from the closet 
pulling up her pants. She questioned her and elicited 
that the child had been molested by appellant. 

That evening Celia Bomar told appellant she was going 
in town the next day to see what she could do about him 
bothering with Lynette and Pearl (J.A. 39). The follow- 
ing morning Celia Bomar went to the Women’s Bureau 
of the Metropolitan Police Department and reported the 
incident (J.A. 33). The appellant was then arrested. 

At the close of the government’s case appellant moved 
for a judgment of acquittal which the court denied. Ap- 
pellant testified in his behalf. He stated he lived at No. 
6 Fourteenth Street, Southeast, with his wife, Celia, and 
seven children. He denied he had ever sexually molested 
his stepdaughter at any time. He stated he left his home 
at 10:00 A.M., Sunday, March 23, 1958, and worked in 
Arlington, Virginia, until 7:00 P.M. (J.A. 6, 8). He then 
had supper with Emanuel Mathis and went to a friend’s 
home at 511 14th Street, Northeast, where he remained 
until 1:00 A.M. (J.A. 68). He stated at that time he 
returned to his home and went to bed, and at no time 
had his wife mentioned any sexual misbehavior towards 
his stepdaughter. At the close of all the evidence, ap- 
pellant renewed his motion for judgment of acquittal. 
This was denied. 





+ 
STATUTE INVOLVED 


Title 22, District of Columbia, Section 3501(a) provides: 
Any person who shall take, or attempt to take any 


immoral, improper or indecent liberties with any 
child of either sex, under the age of sixteen years 
with the intent of arousing, appealing to, or gratify- 
ing the lust or passion or sexual desires, either of 
such person or of such child, or of both such person 
and such child .. . shall be imprisoned in a peni- 
tentiary, not more than ten years. 


SUMMARY OF ARGUMENT 


The trial court properly denied a motion for judgment 
of acquittal and submitted the case to the jury, where 
the record disclosed appellant’s nine-year-old stepdaugh- 
ter testified that on March 23, 1958 appellant sexually 
molested her at their home in the District of Columbia. 
This testimony was corroborated by her mother as to 
time, place and circumstances. In addition, the mother 
testified to an accusation made by the daughter against 
her stepfather at a time so closely related to the offense 
and under circumstances which assured the credibility 
of the accusation. 

The court properly admitted evidence of a previous act 
of a similar nature committed by appellant on the same 
complainant to show a predisposition to commit the act 
charged in the instant case. 

The trial court properly admitted in evidence as an 
exception to the hearsay rule statements made by the 
complainant to her mother approximately five minutes 
after the commission of the crime and under circum- 
stances which showed they were in fact spontaneous ut- 
terances. The fact that these statements were made pur- 
suant to questions propounded by the mother does not 
destroy their spontaneity. 





ARGUMENT 


I. 


The Evidence Introduced By The Government At The 
Trial Was Amply Sufficient To Establish The Corpus 
Delecti And To Warrant Submission Of The Case To 
The Jury 


The trial court’s denial of appellant’s motion for judg- 
ment of acquittal was proper because there was ample 
evidence to establish the corpus delecti in the instant case 
and to warrant submission of the case to the jury. 

The requirements as to quantity and character of proof, 
such as to warrant submission of a case to the jury, have 
been comprehensively set forth by this Court in Curley 
v. United States, 81 U.S. App., D.C. 389, 160 F.2d 229, 
cert. denied, 331 U.S. 824 (1947). There it was stated at 
p. 352: 


“Upon a motion by directed verdict (judgment of 
acquittal), the judge must assume the truth of the 


government’s evidence and give the government the 
benefit of all legitimate inferences to be drawn. 


‘The true rule, therefore, is that a trial judge, in 
passing upon a motion for directed verdict of acquit- 
tal, must determine whether upon the evidence, giving 
full play to the right of the jury to determine credi- 
bility, weigh the evidence and draw justifiable infer- 
ences of fact, a reasonable mind might fairly conclude 
guilt beyond a reasonable doubt. If he concludes 
that, upon the evidence there must be such doubt in 
a reasonable mind, he must grant the motion; or, to 
state it another way, if there is no evidence upon 
which a reasonable mind might fairly conclude guilt 
beyond a reasonable doubt, the motion must be 
granted. If he concludes that either of the two 
results, a reasonable doubt or no reasonable doubt, 
is fairly possible, he must let the jury decide the 
matter. 


The rule prescribed therein has been followed by this 
court undeviatingly. McGuire v. United States, 84 US. 
App. D.C. 64, 171 F.2d 136 (1948) ; Pritchett v. United 
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States, 87 U.S. App. D.C. 374, 185 F.2d 438, cert. denied, 
341 U.S. 905 (1950); Cooper v. United States, 94 US. 
App. D.C. 348, 218 F.2d 39 (1954). 

Thus the question presented to the trial court by ap- 
pellant’s motion for judgment of acquittal was whether, 
on the basis of all the evidence adduced and construing 
it in a light most favorable to the government, a prima 
facie case had been presented. In the instant case there 
was ample evidence to establish the corpus delecti. The 
complainant testified that on March 23, 1958, appellant 
took her into the living room of their home located at No. 
6—Fourteenth Street, Southeast and attempted to remove 
her pants (J.A. 5). When he was unable to do so, be- 
cause they were pinned in the back he ordered her to do 
so. She removed the pin and appellant then pulled down 
her pants and pulled her over to the couch and attempted 
“to do it” to her (J.A. 6.) At that time her mother came 
home and attempted to enter the house, but was unable 
to do so because the front door was locked. The front 
door could not be opened from the outside because a key 
was broken off in the lock (J.A. 31). The complainant’s 
mother testified that the door was usually left unlocked 
until she came home, but on this occasion it was locked. 

When appellant heard the mother at the front door he 
jumped up while the complainant ran upstairs and “hid” 
in the closet in the children’s bedroom (J.A. 32). Appel- 
lant opened the door and began cursing the mother for a 
period of about one minute and then allowed her to pass. 
She went upstairs and observed all the children in one 
room with the exception of the complainant. She began 
searching for her and observed her coming from the 
closet, pulling up her pants. She also noted a scared 
expression on the face of the child at that time. (J.A. 
32.) She questioned the child to determine what had 
happened and was informed appellant had molested her. 
A period of approximately five minutes passed from the 
time of the assault until the child related the occurance 
to her mother. 

In United States v. Echeles, 222 F.2d 144, 155 (7th Cir. 
1955), the court said: “Most American Courts take the 
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position that the phrase ‘corpus delecti’ includes first the 
fact of an injury and loss and secondly the fact of some- 
bodys criminality—” This rule was reaffirmed by this 
court in Jones v. United States, 97 U.S. App. D.C. 291, 
231 F.2d 244 (1956). Clearly the instant case conforms 
to the rule laid down in Echeles and the burden of estab- 
lishing the corpus delecti was carried by the government. 
The child testified in detail to the indecent assault (J.A. 
5, 6), and her testimony was corroborated by her mother’s 
testimony (J.A. 37, 38, 39).2 Certainly the act of appel- 
lant removing the underclothing of the child, exposing 
himself and then pulling the child to him and attempting 
to “do it” to her constituted the commission of the act 
or injury and the criminal agency referred to in Echeles, 
supra. Such evidence established not only the corpus but 
was sufficient evidence to sustain the conviction. 
Appellant’s contention that it is necessary to prove 
“physical injury” in order to establish the corpus delecti 
is without merit. In Jones v. United States, supra which 
he cites in support of that proposition, the only evidence 
introduced by the government was the recitation of a 
spontaneous utterance of the complainant to the mother. 
There was no corroboration of the utterance. The child 
did not testify and the court stated that there was no 


2 Appellant contends that the testimony of the complaining wit- 
ness must be corroborated within the rule laid down in Kelly v. 
United States, 90 U.S. App. D.C. 125, 194 F.2d 150 (1952), re- 
versing 73 A.2d 232 (Mun. App. 1952). Although Kelly involved 
an invitation to oral sodomy and therefore has no applicability in 
the instant case, the testimony of the complainant’s mother cor- 
roborated the complainant as to time, place and circumstance, 
thereby meeting the requirements of Kelly. In addition, this Court 
in construing its decision in Kelly, supra, stated in Guarro V 
United States, 99 U.S. App. D.C. 97, 287 F.2d 578 (1956) at p. 
98: 

“Our decision in Kelly did not purport to be based on any 
express or implied requirements of section 2701, and indeed 
did not deal with all the crimes comprehended within that 
section. It was based rather on the peculiar nature of a 
charge involving homosexual conduct, and the difficulties that 
face a person accused of such conduct.” (Emphasis supplied) 


The instant case involves no such act. 
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position that the phrase ‘corpus delecti’ includes first the 
fact of an injury and loss and secondly the fact of some- 
bodys criminality—” This rule was reaffirmed by this 
court in Jones v. United States, 97 U.S. App. D.C. 291, 
231 F.2d 244 (1956). Clearly the instant case conforms 
to the rule laid down in Echeles and the burden of estab- 
lishing the corpus delecti was carried by the government. 
The child testified in detail to the indecent assault (J.A. 
5, 6), and her testimony was corroborated by her mother’s 
testimony (J.A. 37, 38, 39).2 Certainly the act of appel- 
lant removing the underclothing of the child, exposing 
himself and then pulling the child to him and attempting 
to “do it” to her constituted the commission of the act 
or injury and the criminal agency referred to in Echeles, 
supra. Such evidence established not only the corpus but 
was sufficient evidence to sustain the conviction. 
Appellant’s contention that it is necessary to prove 
“physical injury” in order to establish the corpus delecti 
is without merit. In Jones v. United States, swpra which 
he cites in support of that proposition, the only evidence 
introduced by the government was the recitation of a 
spontaneous utterance of the complainant to the mother. 
There was no corroboration of the utterance. The child 
did not testify and the court stated that there was no 


2 Appellant contends that the testimony of the complaining wit- 
ness must be corroborated within the rule laid down in Kelly v. 
United States, 90 U.S. App. D.C. 125, 194 F.2d 150 (1952), re- 
versing 73 A.2d 232 (Mun. App. 1952). Although Kelly involved 
an invitation to oral sodomy and therefore has no applicability in 
the instant case, the testimony of the complainant’s mother cor- 
roborated the complainant as to time, place and circumstance, 
thereby meeting the requirements of Kelly. In addition, this Court 
in construing its decision in Kelly, supra, stated in Guarro Vv 
United States, 99 U.S. App. D.C. 97, 237 F.2d 578 (1956) at p. 
98: 

“Our decision in Kelly did not purport to be based on any 
express or implied requirements of section 2701, and indeed 
did not deal with all the crimes comprehended within that 
section. Jt was based rather on the peculiar nature of a 
charge involving homosexual conduct, and the difficulties that 
face a person accused of such conduct.” (Emphasis supplied) 


The instant case involves no such act. 
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evidence of physical injury to the child to corroborate the 
spontaneous utterance by her mother. In the instant case 
the complainant described the crime in detail. To con- 
tend, as appellant does, that “physical injury’’ is neces- 
sary before a violation of this statute can be established 
is frivolous. The term “injury” as used in Echeles not 
only refers to physical harm but also refers to an act 
prohibited by the statute. Moreover, the requirement of 
actual physical injury is repugnant to the inherent pur- 
pose of the statute. 


Il. 


The Extra Judicial Statement Of The Complainant 
Was Properly Admitted In Evidence As A Sponta- 
neous Utterance. 


The extra judicial declaration made by the complainant 
to her mother regarding appellant’s criminal actions to- 
wards her on March 23, 1958 fall within the exception 
to the hearsay rule and was properly admitted as a 
spontaneous utterance. The statement was made within 
five minutes after the crime occurred and under circum- 
stances which clearly lend credibility to the utterance. 
When Celia Bomar arrived home on this occasion, she 
found the front door locked and was unable to enter 
(J.A. 31). She testified this was unusual since the door 
when locked could not be opened from the outside because 
a key was broken off in the lock and consequently the 
door was usually unlocked until after she came home 
(J.A. 31). The appellant delayed her at the door for 
approximately one minute, cursing her for no apparent 
reason (J.A. 31). When allowed to enter, she went up- 
stairs and observed all the children in one room except 
Pearl, the complainant. She immediately began to search 
for her and observed her emerging from the direction of 
the closet in her room, with a scared expression on her 
face and pulling up her pants (J.A. 32). Her mother 
asked what was wrong and she said nothing. The mother, 
due to the peculiar circumstances in which she found her 
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daughter, questioned her further. She asked if anybody 
had been bothering her. The daughter then told her the 
entire story. Appellant would have the court believe this 
declaration was made only after prolonged interrogation, 
but in fact the child described the crime after only two 
questions by the mother. 

The mere fact that statements are made pursuant to 
questioning does not render them without the exception 
to the hearsay rule which allows spontaneous utterances. 
This principle was set forth in Beausoliel v. United 
States, 71 U.S. App. D.C. 111, 107 F.2d 292 (1939) and 
reaffirmed in Jones v. United States, supra. In Beausoliel, 
supra, the statements of a child were held to be admissible 
as spontaneous declarations even though elicited through 
questioning by the mother, even as in the instant case. 
This court there stated at page 295: 


“That the statements in the present case were made 
in response to inquiry is not decisive of the question 
of spontaneity, as appellant contends, although that 
fact is entitled to consideration”. 
The principle was reaffirmed in United States v. Jones, 
supra, where this court held that statements by an infant 
were spontaneous declarations within the exception to the 
hearsay rule, although the result of questioning by the 
mother. 
III. 


Evidence of Prior Acts Of The Same Nature Between 
The Same Parties To Show A Predisposition To 
Commit The Crime Charged Was Properly Admitted 


The trial court properly admitted evidence of prior acts 
of a sexual nature committed by appellant on the com- 
plainant to show a predisposition to commit the act 
charged. Hodge v. United States, 75 U.S. App. D.C. 332, 
126 F.2d 849 (1942). Pearl Fox testified that in Decem- 
ber of the previous year, while her mother was absent 
from the home, appellant had her take down her pants 
and lay on the bed. He then unzipped his trousers, ex- 
posed himself and got on top of her and started to “do 
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+#” to her. This testimony clearly falls within the rule 
allowing evidence of previous acts of a similar nature 
between the same parties to show a predisposition to 
commit the act charged. As set forth in Hodge v. United 
States, supra: 


“The general rule applicable in criminal prosecu- 
tions, is that evidence of other offenses then that for 
which the accused is on trial is inadmissible. In 
prosecutions for sexual offenses, however, there is 2 
well established exception, the theory of which is that 
as the mental disposition of the defendant at the 
time of the act charges is relevant evidence that at 
some prior time he was similarly disposed is also 
relevant. Evidence of prior acts between the same 
parties is admissible therefore as showing a disposi- 
tion to commit the act charged. The possibility being 
that the predisposition of passion would continue.” 


And in Bracey v. United States, 79 U.S. App. D.C. 23, 
142 F.2d 85 (1944), cert. denied, 332 U.S. 762. 


‘The theory of this exception is that as the mental 
disposition of the accused at the time of the act 
charged is relevant evidence that at some prior time 
he was similarly disposed is also relevant. Evidence 
of prior acts between the parties is admissible, there- 
fore, as showing @& disposition to commit the act 
charged; the probabilities being that the emotional 


. 


predisposition or passion would continue”. 


See also Harper v. United States, 99 U.S. App. D.C. 324 
F.2d 945 (1956); Fairbanks v. United States, 96 U.S. 
App. D.C. 345, 226 F.2d 201 (1955); Jones v. United 
States, 251 F.2d 288, cert. denied, 356 U.S. 919 (10th Cir. 
1958) ; Brown v. United States, 80 U.S. App. D.C. 250, 152 
F.2d 138 (1945). 

Appellant alleges the trial court erred in not granting a 
mistrial because Officer Tate mentioned during the course 
of his testimony an incident of a previous sexual act by 
appellant on the complainant which occurred the previous 
December (J.A. 89). Such testimony even if erroneously 
admitted was not prejudicial. The complainant had pre- 
viously testified concerning this alleged event and appel- 
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lant himself had alluded to it during the course of his 
testimony (J.A. 61, 62). In any event, the trial court 
indicated it would instruct the jury to disregard that 
testimony of Officer Tate relative to the alleged offense 
occurring in December, but appellant’s counsel objected 
to such an instruction (J.A. 92). Therefore, appellant 
has waived any right to object and such testimony where 
he deliberately objected to the court striking it from the 
record and instructing the jury to disregard the testi- 
mony. 

The court instructed the jury in the manner in which 
they should receive the testimony pertaining to the pre- 
vious offense in December as follows: 


“Now, the general rule applicable in criminal 
prosecutions is that evidence of other offenses than 
that for which the accused is on trial is inadmissible. 
In prosecutions for sexual offenses, however, there 
is a well established exception, the theory of which 
is that as the mental disposition of the defendant 
at the time of the act charged is relevant evidence 
that at some prior time he was similarly disposed 
is also relevant. Evidence of prior acts between 
the same parties is admissible, therefore, as showing 
a disposition to commit the act charged, the prob- 
ability being that the emotional predisposition cr 
passion will continue. 

“However, you are further instructed that before 
you can apply the rule of law which I have just given 
you, you must find beyond a reasonable doubt that 
the defendant committed the act or acts testified to 
by the prosecuting witness during the latter part of 
December, 1957. And if you find beyond a reason- 
able doubt that the defendant committed those acts 
in the latter part of December, 1957, it does not 
mean that it necessarily follows that you must find 
that he is guilty of the charge as set forth in the 
sndictment. The evidence of that alleged offense is 
simply admitted for the purpose set forth in the 
instruction which I gave you’’. 


The testimony regarding the previous sexual act by 
appellant on this same complainant was properly admit- 
ted and the motion for a mistrial was properly denied. 
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CONCLUSION 


Wherefore, appellee submits that the judgment of the 
District Court should be affirmed. 


Outver GascH, 
United States Attorney. 


Cart W. BELCHER, 

Epwarp C. O’ConNELL, 
Assistant United States 
Attorneys. 
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PRESENTED 
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by picketing trucks belonging to Virginia-Carolina Freight 

Lines, Inc., which trucks were the situs of the dispute 
‘between their owner and the Union, is supported by sub- 
stantial evidence on the record as a whole. 
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3. Whether the Board’s broad remedial order, extend- 
ing in scope to “any other employer” or to “employees of 
other employers” is justified by the isolated and brief 
nature of the alleged violations, their limited impact, and 
the lack of any evidence to indicate that the Union’s 
conduct had any broad general application. 
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I. JURISDICTIONAL STATEMENT 


This case is before this Court on petition of Highway 
Truck Drivers and Helpers, Local 107, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America (hereinafter referred to as “the 
Union”) to review and set aside a Decision and Order of 
the National Labor Relations Board (hereinafter referred 
to as “the Board”). The proceedings before the Board 
were based upon a Complaint issued by the General Counsel 
of the Board against the Union pursuant to charges filed 
by Virginia-Carolina Freight Lines, Inc. (hereinafter re- 
ferred to as “Virginia-Carolina”). The Board’s Trial Ex- 
aminer issued his Intermediate Report on December 30, 
1958 (JA 10-26), Exceptions were taken thereto by the 
Union (JA 27-29) and the Board’s Decision and Order 
was issued on April 2, 1959 (JA 30-32). This Court has 
jurisdiction over this proceeding pursuant to Section 10(f) 
of the National Labor Relations Act, as amended, 61 Stat. 
136, 29 U. S. C. A. 88151 et seq. (hereinafter referred to 
as “the Act”). The Union is aggrieved by the Final Order 
of the Board because it contains certain prohibitions 
against conduct on the part of the Union and requires 
certain positive action on the part of the Union (JA 31, 32). 
No issue is raised questioning the jurisdiction of the 
National Labor Relations Board or of this Court. 
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Il. STATEMENT OF THE CASE 


This case concerns only one particular incident which 
took place on July 15, 1958. Virginia-Carolina, the charg- 
ing party, is a trucking concern which has no office or place 
of business in Philadelphia, Pennsylvania, the site of the 
incident (JA 5, 7, 33). Local 107 has a dispute with 
Virginia-Carolina. This entire case revolves around the 
alleged picketing of a Virginia-Carolina truck at the 
premises of the David Weber Company (hereinafter re- 
ferred to as “Weber”) for a brief period on July 15, 1958. 

The Trial Examiner and the Board found that an 
agent of Local 107 induced employees of Weber to refuse 
to unload the Virginia-Carolina trucks and thus violated 
Section 8(b) (4) (A) of the Act-(JA 10-25; 30-32). This 
finding is based upon certain vague testimony of a witness 
named Halmon whose testimony in this regard was cred- 
ited, although other relevant portions of his testimony 
were disregarded. The Trial Examiner and the Board 
further found that Local 107 violated Section 8(b) (1) (A) 
of the Act because of a single statement made by the picket 
to the effect that “If this kept up somebody might get 
hurt (JA 22, 23, 30, 31). 

Five witnesses testified for the General Counsel at 
the hearing before the Trial Examiner. Charles Echols, a 
truck driver for Virginia-Carolina, testified that he ar- 
rived with his truck at the Weber premises about 7 A.M. 
on July 15, 1958, at which time several other Virginia- 
Carolina trucks were there and waiting to be unloaded 
(JA 34, 35). About 10 A.M., he stated, Mr. James, a 
Local 107 organizer, approached him and told him that 
Virginia-Carolina was on strike (JA 37). James also went 
to the Virginia-Carolina truck behind Echols’ and then, 
according to the testimony, crossed the street to a place 
where a Virginia-Carolina truck was in the Weber receiv- 
ing bay (JA 37, 38). According to Echols, James told the 
truck driver, Mickles, that there was a strike and then 
mentioned something about a picket line (JA 39). James 
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told the truck driver that he did not want the empty truck, 
but just wanted to tie up freight (JA 39). After the 
Virginia-Carolina truck pulled out, James took the placard 
he had in his hand, Echols testified, and paced up and down 
in front of the Weber building for “roughly a half an 
hour, more or less” (JA 39, 40). The placard stated, “On 
Strike, Virginia-Carolina” (JA 52). 

Ralph Pratt, another Virginia-Carolina employee, 
testified that Echols woke him up between 7:30 and 8 A.M. 
on this particular morning (JA 56, 58). James then walked 
up and asked Pratt if he knew that Virginia-Carolina was 
on strike “and if this kept up somebody might get hurt” 
(JA 57). Pratt stated that he saw James carrying a picket 
sign, but did not state that the picketing occurred when no 
Virginia-Carolina truck was present (JA 57). 

Walter Branch, a third Virginia-Carolina employee, 
testified that he was awakened on this particular morning 
about 9:15 A.M. by conversation between James and Pratt 
(JA 61). James told Branch that Virginia-Carolina was 
on strike. Branch stated that James then went to his car 
and got a picket sign (JA 60). Branch stated that James 
stood in front of the Weber loading platform with the 
picket sign rolled up in his hand (JA 63). He unrolled it 
to show it to Branch and to other Virginia-Carolina em- 
ployees, rolled it up and did not roll it down again (JA 63). 

Although the Trial Examiner found that the testimony 
of these three witnesses was “at variance in some minor 
detail,” he credited them over the conflicting testimony of 
the Union’s witness (JA 14). We believe the Trial Exam- 
iner minimized the extent of the contradictions in the 
testimony of these three witnesses. Nevertheless, his credit- 
ing of their testimony did not lead him to rely upon 
Branch’s description of the nature of the picketing by 
James, which was corroborated by Halmon, another 
credited witness (JA 63, 81, 87). 

Two Weber employees also testified on behalf of the 
General Counsel. John Green testified that he saw James 
carrying a picket sign stating “On Strike, Virginia- 
Carolina” in front of the Weber platform, but that the 
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picketing only occurred when a Virginia-Carolina ‘truck 
was in the receiving bay (JA 75, 76). Leroy Halmon 
testified, exactly as did Branch, that James was outside 
the Weber platform carrying the picket sign rolled up in 
his hand (JA 81, 87). The portion of Halmon’s testimony, 
upon which the greatest reliance is placed, is his statement 
that he heard James say that “we wasn’t supposed to 
unload the truck” (JA 89). At the time this statement 
was made, James was standing next to the Virginia- 
Carolina truck driver whose truck was in the bay while 
Halmon was 25 to 30 feet away (JA 89, 92). Green had 
testified that James never addressed any remark to him 
(JA 65, 67). 

This was the sum total of the General Counsel’s 
evidence of a violation of the Act. Local 107 presented one 
witness, Mr. James, who testified that, beginning between 
8:15 and 9 A.M. on the day in question, he spoke to several 
Virginia-Carolina employees (JA 94). He then proceeded 
to picket for about five minutes in front of the Virginia- 
Carolina truck in the Weber loading platform until it 
pulled out (JA 95). In response to an inquiry from the 
Weber superintendent, James stated that he would not 
picket any other trucks, and there is no allegation that he 
did so (JA 95, 96). James stated that he had no conversa- 
tion with or made no statements to any Weber employees 
(JA 98). He carried the picket sign rolled up in his hand, 
but only picketed when the Virginia-Carolina truck was 
in the loading area (JA 96, 97, 99). The evidence is 
uncontradicted that of four Virginia-Carolina trucks at the 
Weber premises on this day, two were unloaded and two 
were not. The reason for the failure to unload the two 
Virginia-Carolina trucks was due solely to the orders of 
the Weber superintendent and not to any refusal on the 
part of Weber employees to unload (JA 72, 73, 79). 


nt 
1 Green’s testimony in this regard was contradicted by an affi- 
davit he had given to representatives of the Board (General Coun- 
sel’s Exhibit 2; JA 111-113). Green repudiated the contents of the 
affidavit (JA 69-71). 
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This is the sum and total of the events giving rise to 
these unfair labor practice charges.? The Trial Examiner 
credited the testimony of Echols and. Pratt, discredited 
James and Green and disregarded Branch (JA 14, 15, 21). 
He believed that the statement overheard. by Halmon was 
a “command” from James to Halmon not to unload 
Virginia-Carolina trucks (JA 21); he thus credited that 
portion of Halmon’s testimony and disregarded other 
relevant parts of it. He found that James picketed in front 
of the Weber platform when the Virginia-Carolina trucks 
were not there despite Branch’s and Halmon’s credited 
testimony to the contrary (JA 20, 21). He further found 
that James had made the remark to Pratt that “somebody 
might get hurt” and even though this was admittedly an 
isolated violation, he believed, for reasons which are no- 
where set forth, that a remedial order should issue (JA 22, 
23). He thus recommended the issuance of the broad order 
which the Board adopted (JA 24, 25). 

On exceptions to the Trial Examiner’s Intermediate 
Report, the Board adopted his findings, conclusions and 
recommendations (JA 30-32). In a very brief decision, the 
Board, relying solely on the Trial Examiner’s finding as 
to James’ “command” to Halmon, found that the Union 
induced employees of Weber to refuse to unload Virginia- 
Carolina trucks by telling them not to do so (JA 30). 
No other issues in the case were passed upon or considered 
by the Board. The Board, practically without comment or 
explanation, found that the Union violated Sections 
8(b) (1) (A) and 8(b) (4) (A) of the Act and issued a 
broad remedial order extending far beyond the scope of 
the simple incidents involved here. The Union subsequently 
petitioned this Court for review of the Board’s Order 
(JA 115-119). 


——————————— 

2 The General Counsel failed to call as witnesses the Virginia- 
Carolina truck driver, Mickles, whose truck was at the platform dur- 
ing the incidents in question or the Weber superintendent who also 
witnessed the events herein. 





Ill. STATEMENT OF POINTS 


1. The Board erred in finding that the Union violated 
Section 8(b) (4) (A) of the Act. The Board and the Trial 
Examiner failed to consider the testimony of credited 
witnesses and improperly relied upon one statement to 
establish a violation, whereas the preponderance of the 
credited testimony discloses that the Union’s conduct was 
aimed at the primary employer and had at most merely 
incidental effect upon the secondary employer. 


2. The Board erred in finding that the Union violated 
Section 8(b) (1) (A) of the Act. The Board and the Trial 
Examiner relied upon a single, admittedly isolated, state- 
ment as the sole basis for this finding and remedial order, 
yet the statement relied upon does not constitute a threat 
to anyone and does not constitute an interference with 
rights guaranteed by Section 7 of the Act. 


3. The Board erred in issuing an outrageously broad 
remedial order relating to other employers and other situa- 
tions not involved in this case based solely upon the brief 
and limited facts here, which facts do not support the 
issuance of any order. 
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IV. SUMMARY OF ARGUMENT 


The Board here found that the Union violated two 
sections of the Act. Its findings are not supported by the 
record nor are they legally justified. 

The Board’s fmding of .a violation of Section 
8(b) (4) (A) of the Act is based solely upon an inference 
that the Union’s picket made a statement to an employee of 
the secondary employer at a time when the Union was prop- 
erly picketing a truck which was the situs of the dispute, at 
the secondary employer’s premises. The inference was made 
and the consequent finding relied upon despite the fact 
that the employe did not know that the statement was 
made to him. Substantial evidence in this case does not 
support the Board’s finding that the Union’s conduct was 
directed at the secondary employer. On the contrary, the 
preponderance of the credited testimony, which the Trial 
Examiner and the Board disregarded, discloses that the 
Union’s conduct was directed at the primary employer 
whose trucks were admittedly the situs of the dispute. 

The Board found that an isolated statement made to 
one individual that “if this kept up somebody might get 
hurt” formed the basis for a violation of Section 
8(b)(1)(A) of the Act. The statement contained no 
reference to any specific individual and did not interfere 
with any individual’s exercise of rights guaranteed by 
Section 7 of the Act. This single statement, not part of 
any pattern of conduct and never repeated, improperly 
constituted the sole basis for the Board’s broad remedial 
order. 

Despite the very limited nature of the alleged viola- 
tions here, the Board asks this Court to enforce an ex- 
tremely broad order extending far beyond the allegations 
of a violation of the Act. The Board’s order extends to 
situations not even involved in any way in this proceeding. 
Its enforcement would make this Court a trier of fact in 
the first instance if any contempt charges arise, even 
though they be completely unrelated to the facts of this 
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case. The Board’s broad order is totally unsupported by 
the record in this case; there is absolutely no basis for any 
order exceeding the scope of the facts in this case. ; 


V. ARGUMENT 


A.. THE BOARD’S DECISION AND ORDER ARE Not SUPPORTED 
BY SUBSTANTIAL EVIDENCE ON THE RECORD CONSID- 
ERED AS A WHOLE. 


Section 10(e) of the Act, as amended, provides that 
the findings of the Board shall be conclusive “if supported 
by substantial evidence on the record considered as a whole.” 
The Supreme Court, interpreting this language, has held 
that a reviewing court must take into account contradictory 
evidence, and evidence from which conflicting inferences 
could be drawn. Universal Camera Corp. v. National Labor 
Relations Board, 340 U. S. 474, 71 S. Ct. 465 (1951). Mr. 
Justice Frankfurter there said: 


“The substantiality of evidence must take into 
account whatever in the record fairly detracts from 
its weight. ... 

“Congress has merely made it clear that a review- 
ing court is not barred from setting aside a Board 
Decision when it cannot conscientiously find that the 
evidence supporting that decision is substantial, when 
viewed in the light that the record in its entirety fur- 
nishes, including the body of evidence opposed to the 
Board’s view.” 340 U.S. at p. 488. 


It has been suggested that a court of appeals must 
reverse an order of the board if it determines that the 
finding is not fairly supported by the record, if it deter- 
mines that the finding is unfair. Jaffe, Judicial Review: 
“Substantial Evidence on the Whole Record,” 64 Harvard 
Law Review 1233, 1239-41. _ ; 
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- A reviewing court must study the evidence on both 
sides of the controversy. The whole record must be con- 
sidered in determining what conclusions can reasonably 
be drawn from the evidence. Local 3, United Packing 
House Workers of America v. National Labor Relations 
Board, 210 F. 2d 325 (8th Cir. 1954). The Union submits 
in this case that the Board’s findings are arbitrary and 
cannot be reasonably inferred from the entire record. 
National Labor Relations Board v. Coats and Clark, Inc., 
231 F. 20-567 (5th Cir. 1956). The Board ‘has not met its 
burden in this case of proving the existence of unfair labor 
practices. National Labor Relations Board v. Reynolds In- 
ternational Pen Co., 162 F. 2d 680: (7th Cir. 1947). An 
appraisal of the entire record leads to a determination 
that it does not furnish a substantial basis for the findings 
predicated thereon. As Mr. Justice Frankfurter said in 
the Universal Camera case, supra, at page 490: 


“The Board’s findings are entitled to respect; but 
they must nonetheless be set aside when the record 


before a Court of Appeals clearly precludes the Board’s 
decision from being justified by a fair estimate of the 
worth of the testimony of witnesses or its informed 
judgment on matters within its special competence 
or both.” 


With these introductory observations, it shall be our 
purpose to analyze briefly the testimony in this case to 
show that the evidence supporting the Board’s findings is 
not substantial when viewed in the light of the whole 
record. 


1. There Is No Substantial Evidence to Support a 
Finding of a Violation of Section 8(b)(4)(A) 
of the Act. 


In finding the Union to have violated Section 8(b) 
(4) (A) of the Act, the Board relied solely “on the credited 
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testimony of Halmon” and found that James induced em- 
ployees of Weber by telling them not to unload the Virginia- 
Carolina trucks (JA 30). This is the only basis for the 
Board’s broad Order, for it specifically refused to pass 
upon any other issue insofar as this section of the Act was 
concerned (JA 30). 

We believe that an examination of the testimony in 
this regard will show the shaky and insignificant founda- 
tion upon which the Board’s Order rests. Halmon at first 
testified that James did not speak to him or to Green at 
any time on this particular day (JA 81). After Halmon 
was confronted with and examined upon his affidavit (JA 
82-87; 118, 114), he stated that he heard James say that 
“we wasn’t supposed to unload the truck,” although he 
could not say whether the remark was addressed to him 
or to the truck driver (JA 88, 89, 92). At the time of 
the alleged statement, Halmon was about twenty-five feet 
from James who was at the front of the truck near the 
truck driver (JA 90, 91). 

Upon the basis of this testimony, the Trial Examiner 
found that James issued a “command” to Halmon and 
any other Weber employee to cease unloading Virginia- 
Carolina trucks (JA 21). The conclusion that the alleged 
statement was a “command” defies common sense. The 
phraseology of a “command” is certainly far different 
from a statement as to what one was not supposed to do. 
Secondly, the truck was already unloaded at the time so 
the Trial Examiner and the Board have James issuing a 
“eommand” not to do what had already been done (JA 
89, 91). 


——————————SSSS 

3 James denied having made any such statement, but his testi- 
mony was not credited by the Trial Examiner (JA 98; 14, 19). 
Green, the General Counsel’s witness, who was employed with Hal- 
mon on the David Weber platform, testified that James had said 
nothing to him on that day (JA 65, 66). His testimony was attacked 
on the basis of his prior inconsistent statement and the Trial Ex- 
aminer discredited him in this regard (J. A. 111-113; 15). 
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Finally, it is interesting to note that the Trial Exami- 
ner’s finding on this so-called “command” is inconsistent 
with the testimony of Echols upon which he relied. Echols 
testified as to James’ conversation with the truck driver, 
Mickles, and never mentioned the so-called “command” 
(JA 38, 39). If Echols heard James speak to Mickles, he 
certainly would have heard James utter the so-called “com- 
mand” to Halmon who was twenty-five feet from James 
and Mickles. 

Thus the Board’s Order here is based upon a vague, 
questionable statement which Halmon could not state was 
specifically directed to him, and which may very well have 
been directed to Mickles, who was near James, rather than 
to Halmon, who was twenty-five feet away (JA 88, 90, 91). 
We submit that this does not constitute substantial evi- 
dence upon the entire record to support the Board’s state- 
ment that “James inéuced the employees of Weber to 
refuse to unload the trucks of Virginia-Carolina by telling 
them they were not to unload Virginia-Carolina trucks.” 
(JA 30.) 

In his finding, the Trial Examiner states that James’ 
“eommand” was directed to Halmon and any other Weber 
employee on the receiving platform (JA 21). Then in a 
footnote, the Trial Examiner states that Green was work- 
ing with Halmon on the receiving platform (JA 21). There 
is not one iota of evidence to indicate that Green was on 
the platform when the alleged “command” was uttered. 
On the contrary, Green’s testimony, though discredited, 
was to the effect that James did not speak to him or to 
anyone on the platform (JA 65).* The record does not 
support a conclusion that anyone other than Halmon was 
——————————— 


4 Although Green’s testimony was discredited by virtue of his 
previous inconsistent statement, it is well settled that his statement 
cannot be used as probative evidence. Southern R. Co. v. Gray, 241 
U. S. 333, 36 S. Ct. 558 (1916) ; National Labor Relations Board v. 
Quest-Shon Mark Brassiere Co., 185 F. 2d 285 (2nd Cir. 1950); 
U. S. v. Michener, 152 F. 2d 880 (8rd Cir. 1945). 
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on the receiving platform when the so-called “command” 
was issued; the General Counsel never asked Halmon where 
Green was at the time. Thus the Board’s decision is based 
at the most on the inducement of one employee, Halmon, 
and not upon the inducement of employees to concerted 
activity, as the Act requires. In the absence of inducement 
to concerted activity, there is no violation of Section 8(b) 
(4) (A) of the Act. National Labor Relations Board v. 
International Rice Milling Company, Inc., 341 U. S. 665, 
71 S. Ct. 961 (1951). 

It is most interesting to note that the testimony of 
this same Halmon which was relied upon so heavily by 
the Board and the Trial Examiner was just as pointedly 
disregarded and ignored by the Trial Examiner on an- 
other aspect of this case—the picketing of the Virginia- 
Carolina trucks. Halmon stated that he saw James on the 
Weber sidewalk with a piece of paper rolled up in his hand 
(JA 81, 87). He stated that he did not see James engaging 
in picketing (JA 87). His testimony is corroborated by 
the testimony of Branch, a Virginia-Carolina employee, 
who stated also that James had the picket sign rolled up 
and that he kept it that way after showing it to the Vir- 
ginia-Carolina employees (JA 63). Branch stated that 
James stood in front of the receiving platform for about 
thirty minutes and then described how he stood there (JA 
60, 63). James, whose testimony was discredited, also 
corroborated this (JA 96, 97). 

The Trial Examiner disregarded this testimony, 
although he never discredited it, and relied upon the testi- 
mony of Echols to conclude that James picketed the Weber 
premises at a time when a Virginia-Carolina truck was 
not there (JA 20, 21). Substantial evidence certainly does 
not support this finding. Echols’ testimony, that James 
picketed the Weber platform after the Virginia-Carolina 
truck left, was specifically contradicted by two witnesses 
whom the Trial Examiner credited, Halmon and Branch, 
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and also by two witnesses whom he did not credit, Green 
and James.° 

As we have said, the Board, in its Decision and Order, 
did not consider this issue, but relied solely upon the Trial 
Examiner’s crediting of Halmon’s testimony (JA 30). 
This reliance upon James’ so-called “command” to Halmon 
is, at the least, extremely questionable. The General Coun- 
sel, who had the burden of establishing a violation of the 
Act, never called as a witness Mickles, the Virginia-Caro- 
lina truck driver, who was present when the alleged “com- 
mand” was uttered, or Sparacino, the David Weber super- 
intendent, who arrived on the premises at this time and 
to whom James spoke (JA 65, 66, 81, 95, 96). The Trial 
Examiner’s resolution of this issue and his finding that 
the Union picketed the Weber premises when no Virginia- 
Carolina trucks were there is not supported by substan- 
tial evidence on the entire record. In fact, the Trial Ex- 
aminer’s findings are contradicted by the testimony of the 
Board’s witnesses whom the Trial Examiner specifically 
credited. 

The Board did not find, and the General Counsel never 
contended, that the Union did not have the right to picket 
the Virginia-Carolina trucks (JA 20, footnote 6). As al- 
leged in the General Counsel’s Complaint, Virginia-Caro- 
lina had no place of business in Philadelphia which could 
be picketed (JA 5, 33). There is no issue in this case con- 
cerning the picketing of Virginia-Carolina trucks; admit- 
tedly, this activity is legal and proper. 

It has consistently been held by the Board, since the 
passage of the amended Act, that picketing of a primary 
employer’s premises does not violate Section 8(b) (4) (A) 
of the Act even though such picketing induced concerted 
a SS 


5 Green testified that at no time was picketing conducted when a 
Virginia-Carolina truck was not in the receiving bay (JA 75, 76). 
His testimony was discredited by the Trial Examiner (JA 15). 
James also stated that he did not picket when there was no Virginia- 
Carolina truck in the receiving bay (JA 102, 103). He also was 
discredited by the Trial Examiner (JA 14, 19). 
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activity on the part of secondary employees approaching 
these premises. Picketing was not found to violate the Act 
since it was a traditional trade union response in support 
of a primary strike. National Labor Relations Board v. 
International Rice Milling Co., 341 U. S. 665, 71 S. Ct. 961 
(1951). And the picketing of the premises of a secondary 
employer has been upheld where the primary employer was 
engaged in a business on wheels so that he could not be 
conveniently reached at his primary situs. National Labor 
Relations Board v. Service Trade Chauffeurs, 191 F. 2d 
65 (2nd Cir. 1951). 

Thus where the situs of a dispute could be localized to 
a delivery truck by which the primary employer conducted 
his business, the Board has held that picketing of the truck 
in its immediate vicinity was permissible primary activity 
even though it took place at the secondary employer’s prem- 
ises, and this was true even though the employees of the 
secondary employer responded in the usual trade union 
fashion to the picketing. United Electrical Workers and 
Ryan Construction Company, 85 NLRB 417; Oil Workers 
International Union and Pure Oil Company, 84 NLRB 315. 

The leading case setting forth the Board doctrine in 
these situations is Moore Drydock, 92 NLRB 547. In this 
ease the Board laid down four criteria governing picketing 
of this nature. While recognizing that picketing away from 
the primary employer’s premises at the situs of the sec- 
ondary employer might produce a response from the sec- 
ondary employer’s employees, the Board nevertheless held 
that even though secondary employees were affected by the 
picketing, the picketing did not violate Section 8(b) (4) (A) 
of the Act if: 


(1) the picketing was strictly limited to times when 
the situs of the dispute is located on the secondary 
employer’s premises; 

(2) at the time of the picketing the primary employer 
was engaged in its normal business at the situs; 
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(3) the picketing is placed as reasonably close to the 
location of the situs as possible, and 


(4) the picketing discloses clearly that the dispute is 
with the primary employer and not with the sec- 
ondary employer. 


All of these criteria are met here. The preponderance 
of testimony, as we have discussed before, shows that pick- 
eting was limited to a brief period when the Virginia- 
Carolina truck was located at the David Weber premises. 
Secondly, Virginia-Carolina was engaged in its normal 
business of loading, unloading, delivering and receiving 
freight at the David Weber premises on July 15, 1958. 
Third, the picketing was certainly limited to places rea- 
sonably close to the Virginia-Carolina truck. Fourth, the 
picket sign clearly disclosed that the dispute was with Vir- 
ginia-Carolina (JA 52, 57, 96, 97).° 

Since 1949, when they were first enunciated, the Moore 
Drydock tests have been repeatedly followed by the Board. 
The criteria have been approved by the courts even in cases 
where the circumstances have evidenced a secondary ob- 
jective and a Board finding of a violation of the Act has 
been upheld. See e.g., Piezonki v. National Labor Relations 
Board, 219 F. 2d 879 (4th Cir., 1955); National Labor 
Relations Board v. Local No. 55 et al., 218 F. 2d 226 (10th 
Cir., 1954); Local 618, Automotive Petroleum & Allied 
Industries Employees Union, etc., v. National Labor Rela- 
tions Board, 249 F. 2d 332 (8th Cir., 1957). 

The Board’s efforts to add a fifth, and mechanical, test 
to the previously established criteria, have not met with 
favorable acceptance from this and other courts. The fifth 


6 Because Virginia-Carolina had no business where the Union 
could picket, the Trial Examiner and the Board did not apply the 
Board’s fifth mechanical criteria enunciated in Washington Coca 
Cola Bottling Company, 107 NLRB 229, enforced sub nom.; Brewery 
and Beverage Drivers and Workers, Local Union 67 et al., v. National 
Labor Relations Board, 220 F. 2d 380, 95 U. S. App. D. C. 117 
(D. C. Cir. 1955). 
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and mechanical criterion, i.e. where the primary employer 
had a location where picketing could be done, picketing at 
any other location was per sé violative of the Act, was re- 
jected by this Court in Sales Drivers Local Union No. 859 
v. National Labor Relations Board, 229 F. 2d 514, 97 U.S. 
App. D. C. 178 (D. C. Cir. 1956). See also National Labor 
Relations Board v. General Drivers, etc., Local 968, et al., 
225 F. 2d 205 (5th Cir., 1955). 

The fifth factor is not present in this case, as we have 
pointed out, because there is no question but that the situs 
of the dispute here is the Virginia-Carolina trucks. But 
the considerations which led this Court to reject the Board’s 
mechanical test and to look to the unions’ objective in deter- 

t to boycott the secondary 
’s 


The Seafarers case 
the instant case. There 
which the vessel in question 
picket signs and the leaflets disclosed that the Union’s dis- 
pute was with Salt Dome, the owner of the vessel, and not 
with Todd Shipyards. The shipyard employees, because of 
the picket line, refused to work on the vessel, and Todd 
filed an unfair labor practice charge alleging that the union 
violated Section 8(b) (4) (A) of the Act. The Board found 
that the Union’s picketing was designed to and did induce 
Todd employees to refuse to work on the vessel in violation 
of Section 8(b) (4) (A) of the Act. Likewise, the Board 
here found that the alleged statement of a picket, who was 
picketing the Virginia-Carolina truck, was intended to, 
and did, induce the employees of David Weber to refuse 
to unload the truck, in violation of Section 8(b) (4) (A). 

This Court analyzed the Moore Drydock criteria and 
found they had been complied with. The Court’s next con- 
sideration is set forth as follows: 
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“The second critical consideration is whether the 
Union induced or encouraged the employees.of Todd to 
refuse to work on the Pelican, with the object of forc- 
ing Todd to cease doing business with Salt Dome. The 
determining factor is the objective, the intendment, of 
the strike. The statute forbids a strike if an object 
of the strike is to induce a person not the primary 
employer or an employee of his to take some action 
such as ceasing to do business with the primary em- 
ployer. The cases recognize the very practical fact 
that, intended or not, sought for or not, aimed for or 
not, employees of neutral employers do take action 
sympathetic with strikers and do put pressure on their 
own employers. The Supreme Court has described all 
this and delineated the rules in the series of cases we 
have cited. The question is the objective. In the case 
at bar, if the objective of the strike encompassed Salt 
Dome only, it was legal. If its objective was partly 
Todd or its employees, it was illegal. The difference 
is in whether the effect on Todd’s workers was an 
objective of the strike or was merely an incident of it. 
The line is fine, but we think the Board erred in some 
aspects of its consideration and these errors led to an 
erroneous conclusion on the point.” 265 F. 2d at p. 590. 


__In the instant case, the problem is exactly the same. 
The question is whether the Union’s objective encompassed 
Virginia-Carolina only. If so, it was legal. 

This Court in the Seafarers case then analyzed the 
purpose and intent of Section 8(b) (4) (A) and concluded 
that it was never intended to preclude picketing at the 
situs of the dispute, here the Virginia-Carolina truck. 


“No matter how great the pressure on a neutral] 
employer may be when somebody else’s place of busi- 
ness is picketed, it is essentially different from the 
pressure such a neutral feels when his own business 
is being picketed. This difference in pressure, between 
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that which occurs, somewhat indirectly, when another 
employer’s premises are picketed and that which oc- 
curs when a neutral employer’s own premises are 
picketed, is the rationale which must govern the inter- 
pretation of Section 8(b) Cy tai 

“The mere fact that Todd felt some pressure from 
the picketing of the Pelican is not dispositive of the 
problem under Section 8(b) (4). The critical consid- 
eration is that the pressure thus put upon Todd was 
not different from that felt by servicers or suppliers 
under the most ordinary circumstances when a cus- 
tomer of theirs is picketed.” 265 F. 2d at p. 591. 


The opinion then proceeds to examine the nature of 
the union’s acts in order to determine its objective. There 
was no admission by the Union of an illegal intent. There 
was no contact with the union representing Todd’s em- 
ployees and no approach to any Todd employee. There was 
no attempt to shut down Todd, whose employees went about 
their regular business except for work on the picketed ship. 
All of the factors led this Court to conclude that the Board 
erred in finding that the union had an objective of affect- 
ing Todd rather than the primary employer. 

In the instant case, an examination of the acts per- 
formed show conclusively that the Union’s intent here was 
to affect Virginia-Carolina, the primary employer, and 
not to affect David Weber, the secondary employer. There 
is no evidence that the Union had any contact with the 
union representing Weber’s employees, Local 375, Paper, 
Pulp and Sulphate (sic) Workers Union, AFL-CIO (JA 
111). The Union’s approach here was made to the Virginia- 
Carolina drivers; James approached each one and advised 
them of the strike against Virginia-Carolina (JA 37, 57, 
60). The picket sign was clearly and unequivocally directed 
at Virginia-Carolina (JA 52, 57, 71, 96, 97). Weber's 
operations were not shut down in any respect. Weber’s 
employees engaged in their normal business and unloaded 
two Eichelberger trucks that day but no more Virginia- 
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Carolina trucks because they were ordered not to by their 
superintendent (JA 72, 73, 78, 79). There was never any 
refusal to perform any duties by Weber employees. James’ 
uncontradicted testimony, which was totally disregarded, is 
that he told the Weber superintendent that he was not in- 
terested in anyone other than Virginia-Carolina (JA 96, 
98, 99). Under cross-examination, James reiterated that 
his purpose was to appeal to Virginia-Carolina drivers and 
not to make sure Virginia-Carolina trucks were not un- 
loaded (JA 110). 

We submit that the evidence does not exhibit an ob- 
jective to affect David Weber; any effect upon Weber was 
incidental. If the Union had intended the principal effect 
to fall upon Weber, it would have continued to picket the 
Weber premises and would have attempted to prevent 
Weber employees from engaging in their normal duties, 
all of which it clearly did not do. 

We submit that substantial evidence does not support 
any finding or conclusion that the Union’s conduct was di- 
rected at Weber, and not Virginia-Carolina. The Union 
organizer was sent to the Weber plant “to get Virginia- 
Carolina trucks” and not to affect David Weber (JA 93). 
There is absolutely no basis for any finding that the Union’s 
objective was even partly aimed at Weber. The effect 
upon Weber was merely an incident of the strike against 
Virginia-Carolina. 

In its Decision and Order, the Board relied solely upon 
the Trial Examiner’s finding of the alleged “command” 
from James to Halmon which Halmon didn’t even know 
was directed to him (JA 30, 21, 99, 92). We have already 
discussed the fact that substantial evidence does not sup- 
port the Trial Examiner’s inference concerning this iso- 
lated remark, if it was ever made. The Trial Examiner, 
put not the Board, also relied, in concluding that the 
Union’s objective was aimed at the secondary employer, 
upon a finding that James picketed the Weber premises 
when a Virginia-Carolina truck was not there (JA 20, 21). 
Apparently believing that the evidence cast some doubt on 
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this issue, the Board did not refer to, or rely upon, this 
finding. We have pointed out that the majority of the 
credited witnesses, and in addition two discredited wit- 
nesses, all supported the fact that when the Virginia-Caro- 
lina truck was not on the Weber premises, the Union did 
not picket the Weber plant and the Union’s picket at such 
times had the picket sign rolled up in his hand so it could 
not be seen (JA 62, 63, 81, 87, 75, 76, 96, 97, 102). 

We submit that substantial evidence on the record 
considered as a whole does not support a finding that the 
Union’s conduct here had a secondary objective. The evi- 
dence which the Board relied upon is certainly questionable, 
and neither the Board nor the Trial Examiner considered 
the entire record and the numerous facts disclosed by the 
record establishing the Union’s primary objective. The 
Board and the Trial Examiner relied upon one or two 
factors and neglected to consider other facts showing that 
the Union’s objective was Virginia-Carolina. This Court 
must review the entire record and not just a single item 
relied upon by the Board. 

Substantial evidence on the entire record shows that 
the Union’s conduct was directed at Virginia-Carolina and 
any effect upon Weber was purely incidental. The Union’s 
conduct, its picket signs, and the general tenor of its ac- 
tivities on the one day here in question discloses without 
doubt that its action was aimed solely at Virginia-Carolina. 
James’ appeal to Virginia-Carolina employees, the picket- 
ing of the Virginia-Carolina truck, the refusal to inter- 
fere with the Weber operations, are all factors which clearly 
establish the lack of any intention to affect Weber. If the 
Union’s objective had been to affect the secondary em- 
ployer, David Weber Company, as the Board found, why 
would it not have picketed the Weber premises for the two 
days when Virginia-Carolina trucks were there and even 
thereafter? Even if the Trial Examiner’s finding as to 
picketing is supported by the record, despite its contradic- 
tion by several of the General Counsel’s credited witnesses, 
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the picketing lasted at the most for about thirty minutes 
(JA 40). It is absolutely clear that Weber was under no 
pressure other than that exerted upon Virginia-Carolina. 
It is uncontradicted that James expressly told the Weber 
superintendent that the picketing was directed only at 
Virginia-Carolina (JA 95, 96). There was no effect upon 
Weber; its employees did not refuse to perform any duties. 

All the concrete evidence in this case negatives any 
intent on the part of the Union to force Weber, the sec- 
ondary employer, to do anything. There is no intent to 
affect “any more than any picket line might affect a servicer 
or supplier of the picketed employer.” At the most, Weber 
bore no more adverse effects in this case than if its em- 
ployees refused to cross a picket line at the Virginia-Caro- 
lina premises. The Board has failed to consider the right 
of the Union “to bring pressure to bear on offending em- 
ployers in primary labor disputes.” National Labor Rela- 
tions Board v. Denver Building Trades Council, 341 U. S. 
675, 692 (1951). As this Court said: 


“Since the picketing in the case at bar cast upon 
Todd (Weber) no greater adverse effect than would 
thus have been the case, its interest in preventing the 
picketing was not as great as the employees’ interest 
in picketing what was the situs of the dispute. There 
is no reason in this case to fail to preserve ‘the right 
of labor organizations to bring pressure to bear on 
offending employers in primary labor disputes.’ ” Sea- 
farers International Union of North America et al. v. 
National Labor Relations Board, supra, at page 592. 


2. There Is No Substantial Evidence to Support a 
Finding of a Violation of Section 8(b)(1)(A) 
of the Act. . 

The Board found that the Union had violated Section 


8(b) (1) (A) of the Act because of one statement made 
by James to one of the Virginia-Carolina truck drivers. 
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The finding is based upon an alleged threat by James to 
Pratt—“If this kept up somebody might get hurt” (J A 
30, 31). This single isolated statement constitutes the only 
evidence forming the basis of the Board order. 

The Trial Examiner, after discrediting James’ denial 
of this alleged threat (JA 11, 22, 23), pointed out that 
this was the “only evidence in the record adduced by the 
General Counsel in support of this allegation in the com- 
plaint” (JA 22). He went on to infer that although the 
remark contained no specific reference to Pratt or to any 
other Virginia-Carolina driver, it was aimed at all Vir- 
ginia-Carolina employees working on trucks in the Phila- 
delphia area (JA 22, 23). 

There can be no dispute that, as the Trial Examiner 
pointed out, this alleged remark was an isolated, separate 
incident (JA 23). Of the three Virginia-Carolina truck 
drivers who testified at the hearing, all of whom had 
spoken to James on this one day, Pratt was the only one 
who mentioned any statement such as this having been 
made by James (JA 57). In fact, Echols testified as to 
numerous conversations with James on this day around 
the Weber plant (JA 47, 49, 99, 100). At no time did 
he or Branch mention any allegedly threatening remarks 
by James. This single statement, unconnected with any 
incident or violent act, set in a background of further con- 
versations without such references, constitutes the sole 
foundation of the Board’s broad order against the Union. 

This Court has recognized that Section 8(b) (1) (A) 
was intended to prevent the exertion of physical force 
against employees, threats of force or economic coercion 
and violent picketing. In Drivers, Chauffeurs, and. Helpers 
Local Union No. 689 v. National Labor Relations Board, 
 «#Flad...., .. U.S. App. D. C. ...., 86 Labor Cases 
(CCH) 165030, (D.C. Cir. 1958), cert. granted, 359 U.S. 
965 (1959), this Court reversed the Board’s interpretation 
that this section prohibited a certain type of peaceful 
picketing and adopted the position of the Board’s dissent- 
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ing member Murdock who held that the section was limited 
to a prohibition of such forms of violence. Local 639, Driv- 
ers, Chauffeurs and Helpers et al., and Curtis Brothers, 
119 NLRB 232, enforcement denied, supra. The Board has 
long recognized that in Section 8(b)(1)(A) “Congress 
was interested in eliminating physical violence and intim- 
idation by unions or their representatives, as well as the 
use by unions of threats of economic action against specific 
individuals in an effort to compel them to join.” National 
Maritime Union, 78 NLRB 971 (1948); Perry Norvell 
Company, 80 NLRB No. 47 (1948).’ 

Section 8(b) (1) (A) provides that it is an unfair labor 
practice for a union “to restrain or coerce (A) employees 
in the exercise of the rights guaranteed in Section 7’. Sec- 
tion 7 of the Act provides that “employees shall have the 
right to self-organization, . . . and to engage in other con- 
certed activities for the purpose of collective bargaining 
or other mutual aid or protection and shall also have the 
right to refrain from any or all of such activities . . .”. 

It is clear from the bare language of the Act that it 
was intended only to prohibit acts directed against the 
exercise by employees of rights guaranteed by Section 7. 
In National Labor Relations Board v. Furriers Joint Coun- 
cil of New York et al., 224 F. 2d 78 (2nd Cir. 1955), the 
Court said: 


“We agree with the view of the dissenting Board 
member that Section 8(b) (1) (A) was not intended 
to confer on the Board general police power covering 
all acts of violence by a Union, but rather was intended 
to bring within its scope only such acts of violence as 
were directed against the exercise by employees of 
rights guaranteed by Section 7, and that employees 


a 

7 For the type of excessive conduct which the Board has properly 
found to violate Section 8(b) (1) (A), see the recent Board decisions 
in United Packinghouse Workers of America et al., 123 NLRB No. 
5S (1959), and Central Massachusetts Joint Board, Textile Workers 
Union of America et al., 123 NLRB No, 72 (1959). 
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The finding is based upon an alleged threat by James to 
Pratt—“If this kept up somebody might get hurt” (JA 
30, 31). This single isolated statement constitutes the only 
evidence forming the basis of the Board order. 

The Trial Examiner, after discrediting James’ denial 
of this alleged threat (JA 11, 22, 23), pointed out that 
this was the “only evidence in the record adduced by the 
General Counsel in support of this allegation in the com- 
plaint” (JA 22). He went on to infer that although the 
remark contained no specific reference to Pratt or to any 
other Virginia-Carolina driver, it was aimed at all Vir- 
ginia-Carolina employees working on trucks in the Phila- 
delphia area (JA 22, 23). 

There can be no dispute that, as the Trial Examiner 
pointed out, this alleged remark was an isolated, separate 
incident (JA 23). Of the three Virginia-Carolina truck 
drivers who testified at the hearing, all of whom had 
spoken to James on this one day, Pratt was the only one 
who mentioned any statement such as this having been 
made by James (JA 57). In fact, Echols testified as to 
numerous conversations with James on this day around 
the Weber plant (JA 47, 49, 99, 100). At no time did 
he or Branch mention any allegedly threatening remarks 
by James. This single statement, unconnected with any 
incident or violent act, set in a background of further con- 
versations without such references, constitutes the sole 
foundation of the Board’s broad order against the Union. 

This Court has recognized that Section 8(b) (1) (A) 
was intended to prevent the exertion of physical force 
against employees, threats of force or economic coercion 
and violent picketing. In Drivers, Chauffeurs, and. Helpers 
Local Union No. 639 v. National Labor Relations Board, 
.. F.2d....,.. U.S. App. D. C. _..., 86 Labor Cases 
(CCH) 165030, (D.C. Cir. 1958), cert. granted, 359 U.S. 
965 (1959), this Court reversed the Board’s interpretation 
that this section prohibited a certain type of peaceful 
picketing and adopted the position of the Board’s dissent- 
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ing member Murdock who held that the section was limited 
to a prohibition of such forms of violence. Local 639, Driv- 
ers, Chauffeurs and Helpers et al., and Curtis Brothers, 
119 NLRB 232, enforcement denied, supra. The Board has 
long recognized that in Section 8(b) (1) (A) “Congress 
was interested in eliminating physical violence and intim- 
idation by unions or their representatives, as well as the 
use by unions of threats of economic action against specific 
individuals in an effort to compel them to join.” National 
Maritime Union, 78 NLRB 971 (1948); Perry Norvell 
Company, 80 NLRB No. 47 (1948).” 

Section 8(b) (1) (A) provides that it is an unfair labor 
practice for a union “to restrain or coerce (A) employees 
in the exercise of the rights guaranteed in Section 7”. Sec- 
tion 7 of the Act provides that “employees shall have the 
right to self-organization, . . . and to engage in other con- 
certed activities for the purpose of collective bargaining 
or other mutual aid or protection and shall also have the 
right to refrain from any or all of such activities . . .”. 

It is clear from the bare language of the Act that it 
was intended only to prohibit acts directed against the 
exercise by employees of rights guaranteed by Section 7. 
In National Labor Relations Board v. Furriers Joint Coun- 
cil of New York et al., 224 F. 2d 78 (2nd Cir. 1955), the 
Court said: 


“We agree with the view of the dissenting Board 
member that Section 8(b) (1) (A) was not intended 
to confer on the Board general police power covering 
all acts of violence by a Union, but rather was intended 
to bring within its scope only such acts of violence as 
were directed against the exercise by employees of 
rights guaranteed by Section 7, and that employees 


————————————————————— 

7 For the type of excessive conduct which the Board has properly 
found to violate Section 8(b) (1) (A), see the recent Board decisions 
in United Packinghouse Workers of America et al., 123 NLRB No. 
5S (1959), and Central Massachusetts Joint Board, Textile Workers 
Union of America et al., 123 NLRB No. 72 (1959). 
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have no protected right under Section 7 to violate the 
valid provisions of a collective bargaining agreement.” 
224 F. 2d at p. 80. 


C£. National Labor Relations Board v. Amalgamated Local 
286 et al., 222 F. 2d 95 (7th Cir. 1955). 

In the instant case there is no allegation or conten- 
tion by the Board that the single Virginia-Carolina em- 
ployee, against whom the alleged threat was uttered, was 
engaged in, or intended to engage in, the exercise of any 
right protected by Section 7 of the Act. An examination 
of the three lines of testimony upon which the entire find- 
ing is based shows that James is alleged to have asked Pratt 
whether he knew Virginia-Carolina was on strike, “and if 
this kept up somebody might get hurt” (JA 57). The alleged 
comment has nothing to do with the exercise of any pro- 
tected rights by Pratt or the engaging in any conduct pro- 
tected by Section 7 of the Act. The Trial Examiner stated 
that the alleged remark contained no specific reference to 
Pratt or any other Virginia-Carolina driver, but he still 
found that it was a “threat” directed to all Virginia- 
Carolina employees (JA 23). But as we have seen, Section 
8(b) (1) (A) does not condemn a “threat” unless it is re- 
lated to Section 7 of the Act. This so-called “threat” clearly 
was not. In fact, it is a bare statement, unrelated to any- 
thing, and not covered by the prohibitions of Section 
8(b) (1) (A). 

The Board has held that a somewhat similar state- 
ment, relating to employment status which is clearly cov- 
ered by Section 7 of the Act, was merely an expression of 
opinion and not violative of Section 8(b) (1) (A). In Local 
178, International Molders and Foundry Workers Union 
et al., 12i NLRB No. 34, a union official told an individual 
that if he went to work in a union shop he would have to 
pay a fine and that “it might make it a little rough for 
him.” The Board found that this statement did not violate 
Section 8(b) (1) (A) of the Act, although it related spe- 
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cifically to an individual’s right to refrain from certain 
union activity, a right protected by Section 7. 

It is clear in this case that there is absolutely no evi- 
dence of physical violence or intimidation of any individual 
for the purpose of interfering with rights protected by Sec- 
tion 7. The alleged “threat” is at the most an expression 
of opinion in a particular fashion of speech. It is certainly 
no more than the statement as to an individual’s employ- 
ment prospects which the Board approved in the Local 
173 case, supra. It was not a part of a pattern of conduct 
because nothing like this was even alleged to have been 
said by James to Echols or Branch with whom he main- 
tained a pleasant relationship on this particular day (JA 
47, 48, 49, 99, 100). 

Section 8(c) of the Act states that expressions of 
opinion will not constitute or be evidence of a violation of 
the Act “if such expression contains no threat of reprisal 
or force or promise of benefit.” The alleged statement here 
falls within the protection of this section, just as the state- 
ment in the Local 173 case, supra. 

This is the single, solitary instance upon which the 
Board’s broad remedial Order is based. In its Decision and 
Order the Board takes no notice of this fact. The Trial 
Examiner, however, recognized in his Intermediate Report 
that in cases such as this no remedial order is issued “where 
there has been an isolated violation” (JA 23). See United 
Hatters, Cap and Millinery Workers, 121 NLRB No. 148 
(1958). The Trial Examiner then went on to state that 
in these circumstances, after study of the witnesses’ testi- 
mony and with a view toward preventing a repetition of 
threats, he believed an order was necessary (JA 23). The 
Trial Examiner makes no mention of what circumstances 
he is referring to; he does not state what witnesses he is 
talking about—only one witness referred to any “threat’’, 
and he uses the plural “threats” when the record, the Inter- 
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mediate Report and the Board’s Decision and Order refer 
only to a single statement which is construed to be a 
“threa’ ”? 

Substantial evidence on the entire record obviously 
does not support a Board finding of a violation of Section 
8(b) (1) (A). The Board’s findings must be objective; it 
cannot treat a single isolated statement as a violation in 
this case and refuse to do so in other cases. There is no 
basis for the Board finding that the Union violated Section 
8(b) (1) (A) of the Act. 


B. THe BoarD’s REMEDIAL OrpDER Is Too BROAD IN SCOPE 


As we have stated, this case concerns a single incident 
on a single day lasting at most for no more than thirty 
minutes. It does not involve a course of conduct over any 
lengthy period of time. Nevertheless, the Board issued an 
order on the alleged Section 8(b) (4) (A) violation enjoin- 
ing the Union from inducing or encouraging the employees 


of Weber “or any other employer” to strike, etc., to force 
Weber “or any other employer” to cease doing business with 
Virginia-Carolina (JA 31). To correct the alleged Section 
8(b) (1) (A) violation based solely upon a single alleged 
statement of only eight words, the Board ordered the Union 
to cease restraining and coercing Virginia-Carolina em- 
ployees or the “employees of other employers doing business 
with Virginia-Carolina Freight Lines, Inc.” (JA $1, 32). 

Section 10(c)of the Act authorizes the Board, when 
it finds that a person has engaged in an unfair labor prac- 
tice, to issue an order “requiring such person to cease and 
desist from such unfair labor practice.” (Emphasis sup- 
plied). Section 10(e) then gives the courts of appeals broad 
authority to enter a decree “enforcing, modifying and en- 
forcing as so modified, or setting aside in whole or in part 
the order of the Board.” 

We submit that there is no basis in this case for such 
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an outrageously broad order as the Beard imposed here. 
The Board seeks an injunction without limitation based 
only on the isolated single incident of this case. There is 
no justification for an order of such wide scope which is not 
based upon the record in this case and which may impose 
upon this Court the burden of trying facts in the first in- 
stance in an unrelated situation. The Board’s request for 
an injunction against acts which the Union has not com- 
mitted exceeds basic fairness and due process. 

The courts have consistently refused to enforce broad 
orders of the Board in the absence of unusual or support- 
ing circumstances. In International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America, 
General Drivers and Helpers, Local 554 v. National Labor 
Relations Board, 262 F. 2d 456, 104 U.S. App. D.C. 359 
(D. C. Cir. 1958), this Court refused to enforce a similar 
broad order of the Board on the ground that there was not, 
as there is not here, evidence in the record to support it. 
This Court said: 


“True, the Board did find that the evidence war- 
ranted a cease and desist order which is broader than 
is usual; nevertheless, in cases involving such broad 
orders, the Board not only must make a finding, based 
upon substantial evidence on the record as a whole, 
that the blanket order is required, but it also must 
convince the court that such an order is needed. (Cit- 
ing cases)... 

“But we believe it more appropriate to follow the 
reasoning of the Supreme Court in Express Publishing. 
that a court of appeals should not become a labor court 
of first instance by virtue of its contempt powers. We 
therefore agree with the Sixth Circuit that the better 
view is ‘that the order should not go beyond the evi- 
dence supporting unfair labor practices alleged’. The 
order of the Board must be modified by limiting its 
application to Clark and Coffey.” (Citing cases) 262 
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“BR 94 at pp. 462, 463, 104 U.S. App. D. C. at pp. 365, 
366.2 


Other courts have recently reached similar results. In 
National Labor Relations Board v. Local 926, International 
Union of Operating Engineers, 267 F. 2d 418 (5th Cir. 
1959), the Court of Appeals approved the view of this Court 
in-the above cited case and said: 


“We are aware of the considerations supporting 
a broad grant of discretion to the Board in determin- 
ing the proper remedy for a violation of the Act. We 
consider more important, and basic to a fair adminis- 
tration of the Act, the hard-won principle of Anglo- 
American law that a judgment or order must find ade- 
quate support in the record. An order of a court or 
federal agency that goes beyond the record to penalize 
an offender as a bad actor smacks too much of attainder 
to be acceptable to this Court. We are committed to 


a narrower view of the proper scope of orders that may 
furnish the basis for contempt proceedings.” 267 F. 
2d at p. 421. 


See also Truck Drivers and Helpers, Local Union No. 728 
et al. v. National Labor Relations Board, 265 F. 2d 439 
(5th Cir. 1959) ; National Labor Relations Board v. Dallas 
General Drivers, etc., Local 745, 228 F. 2d 702 (5th Cir. 
1956). 

The broad scope of the Board order in this case, with- 
out any basis in the record, creates the exact danger which 
the Supreme Court has warned against and which this 


te 

8In Central States Drivers Council et al. v. National Labor 
Relations Board, 267 F. 2d 166, —— U.S. App. D. C. ——, (DC Cir. 
1959), this Court enforced a broad order of the Board on the ground 
that the record supported the finding that the union’s conduct was 
aimed at employers in addition to those involved in the Board pro- 
ceedings. This is certainly not the case here, for the record does not 
disclose any other activity or course of conduct in this dispute, and 
indeed there has been none. 
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Court recognized in the Local 554 case. In National Labor 
Relations Board v. Express Publishing Company, 312 U.S. 
426, 61 S. Ct. 693 (1941), the Court, Pan to Sections 
10(c) and 10(e) of the Act, said: 


“In the light of these provisions + we think that 
Congress did not contemplate that the courts should, 
by contempt proceedings, try alleged violations of the 
National Labor Relations Act not in controversy and 
not found by the Board and which are not unfair labor 
practices which the Board has found. 


“But the mere fact that a court has found that 
a defendant has committed an act in violation of a 
statute does not justify an injunction broadly to obey 
the statute and thus subject the defendant to contempt 
proceedings if he shall at any time in the future com- 
mit some new violation unlike and unrelated to that 
with which he was originally charged. This Court will 
strike from an injunction decree restraints upon the 
commission of unlawful acts which are thus dissociated 
from those which a defendant has committed.” 312 
U.S. at p. 435, 436. 


The courts have consistently followed these principles and 
refused to approve broad orders of the Board which go 
beyond the violations of the Act involved in the particular 
ease. National Labor Relations Board v. Crompton-High- 
land Mills, Inc., 387 U.S. 217, 69 S. Ct. 960 (1949) ; Na- 
tional Labor Relations Board v. Ford Motor Co., 119 F. 
24.326, 330, 331 (5th Cir. 1941) ; National Labor Relations 
Board v. Newark Morning Ledger Company, 120 F. 2d 266 
(3rd Cir. 1941); Reliance Manufacturing Company v 

National Labor Relations Board, 125 F. 2d 311 (7th Cir, 
1941) ; Wilson & Co., Inc., v..National Labor. Relations 
Board, 123 F. 2d 411 (8th Cir. 1941) ; American Smelting 
and Refining Company v. National Labor Relations Board, 
126 F. 2d 680 (8th Cir. 1942); National Labor Relations 
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Board v. Cleveland-Clifs Iron Company, 133 F. 2d 295, 302 
(6th Cir. 1943) ; National Labor Relations Board v. Walt 
Disney Productions, 145 F. 2d 44 (9th Cir. 1944), cert. den. 
324 U. S. 877, 65 S. Ct. 1025 (1945). 

The analogy between Board orders and court injunc- 
tions is well recognized. In Express Publishing, Mr. J ustice 
Stone started from the premise that the Board’s order was 
really an injunction. In Globe Cotton Mills v. National 
Labor Relations Board, 103 F. 2d 91, 98 (5th Cir. 1939), 
the court said: 


“The order of the Board is analogous to an in- 
junction or restraining order, ahd may not rightly be 
isstied by the Board or enforced by this Court touch- 
ing a matter not complained of or as to which the evi- 
dence shows neither a past nor a threatened wrong- 
doing.” 


The effect of the broad order of the Board here creates 
the exact danger which this Court condemned in the Team- 


sters, Local 554 case, supra. The expansion of the Section 
8(b) (4) (A) order to “any other employer” and the refer- 
ence in the Section 8(b) (1) (A) order to “employees of 
other employers doing business with Virginia-Carolina 
Freight Lines, Inc.” makes this Court, upon the enforce- 
ment of such an order, “a labor court of first instance.” 
This Court then assumes the Board’s functions of deciding, 
in a contempt proceeding, whether the Union has violated 
the Act in circumstances totally unrelated to those giving 
rise to the instant case. There is no doubt that “violation 
of the order brings the swift retribution of contempt, with- 
out the normal safeguards of a full dress proceeding.” 
National Labor Relations Board v. Stowe Spinning Com- 
pany et al., 336 U.S. 226, 232, 69 S. Ct. 541 (1949). 
This Court should not be made into a court for the 
original trial of contempt charges in situations not arising 
out of the facts of this ease. The Supreme Court and the 
courts of appeals have consistently adhered to the view 
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that orders which may form the basis of contempt pro- 
ceedings should be narrow in scope so that the court will 
not become the trier in the first instance of cases unrelated 
to the facts of the case giving rise to the order. 

It is obvious that the order of the Board goes far 
beyond the record in this case and far beyond the facts 
giving rise to it. The Section 8(b) (4) (A) order is based 
by.the Board solely on one alleged remark by James to 
Halmon (JA 30), occurring on one day at the David Weber 
Company premises. The alleged picketing, upon which 
the Trial Examiner relied and which the Board did not 
mention, took place on only one day and, according to the 
Board’s witness, for only about thirty minutes (JA 40). 
All the facts giving rise to the charge and the consequent 
Board order occurred for only a brief period on one day. 
The testimony, the Intermediate Report, and the Board de- 
cision all deal with activities on just one day. Yet, insofar 
as the alleged Section 8(b) (4) (A) violation is concerned, 
the Board order covers activities of the Union directed at 
David Weber “or any other employer” (JA 31), even 
though there is no “other employer” involved in this case. 

The Board order concerning the alleged Section 8(b) - 
(1) (A) violation goes even further afield. The order is 
based upon a single comment allegedly made to a Virginia- 
Carolina truck driver by James to the effect that “if this 
order kept up somebody might get hurt” (JA 30, 31) Yet 
the Board then proceeds to order the Union to cease and 
desist from restraining and coercing Virginia-Carolina 
employees and surprisingly also from “restraining and 
coercing employees of other employers doing business with 
Virginia-Carolina Freight Lines, Inc.” (JA 31, 32). 

There is absolutely no basis in the record in this case 
for the unreasonable orders issued by the Board. The ref- 
erence in the Section 8(b) (4) (A) order to “any other 
employer” is totally unsupported. There is no evidence 
of any plan of action on the part of the Union to affect 
other employers; the only thing involved is the brief inci- 
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dent at the David Weber plant. The Section 8(b) (1) (A) 


erder is so far-fetched and foreign to this case that it can- 
not conceivably be justified. It enjoins the restraint and 
coercion of employees of employers doing business with Vir- 
ginia-Carolina; no such restraint or coercion is in any way 
involved in this case. There is no evidence that, for ex- 
ample, David Weber’s employees: were restrained or co- 
erced, or that the Union intended -to engage in any such 
activity.. Yet despite the lack of support from the record, 
the Board asks this Court to enjoin conduct which was 
never engaged in by the Union and which is completely 
unrelated to thiscase. 

We submit that the Board’s Order cannot be enforced 
under any circumstances. It far exceeds the scope of this 
case and its broad injunctive terms are totally without 
support in.the record. Rather, we believe that the Board’s 
own language aptly applies to this situation: 


“The brief and sporadic nature of the picketing, 
evidenced by its short duration and limited impact, 
persuades us that, whether or not a violation was com- 
mitted, no remedial order is warranted.” United Hat- 
ters, Cap and Millinery Workers International Union, 
et al., 121 NLRB No. 148 (1958). 


In the instant case, the brief nature of the picketing, which 
was not even relied upon by the Board, the limited impact 
of the Union’s action, and the picayunish matters used by 
the Board as a basis for its order, justify this Court in set- 
ting aside the Board’s Decision and Order. 


V. CONCLUSION 


For the reasons stated herein, it is respectfully sub- 
mitted that the Board’s Decision and Order, finding unfair 
labor practices in violation of Sections 8(b) (1) (A) and 
8(b) (4) (A) of the Act on the part of the Union, be set 
aside and reversed. At the very least, the Board’s broad 
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order must be‘amended and modified so as to relate only: to 
the facts in this proceeding and not to extend to acts or 
conduct having nothing to do with this proceeding. 


. Respectfully submitted, 


- WILDERMAN & MARKOWITZ. 


By RICHARD H. MARKOWITZ 
738 Philadelphia Saving: Fund Bldg rs 
Philadelphia 7, Pa. 


KrooTH & ALTMAN 
By NoRMAN ALTMAN 
1001 Fifteenth St., N. W., 
Washington, D. C. 
Attorneys for Petitioner 
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APPENDIX “A” 


NATIONAL LABOR RELATIONS ACT, AS AMENDED, 61 STAT. 
136, 29 U. S. C. A. $8151 ET SEQ. 


Section 7. “Employees shall-have the right to self-organiza- 
tion, to form, join, or assist labor organizations, to 
- bargain collectively through representatives of their 
,own. choosing, and to engage in other concerted activi- 
-ties for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the right 
to refrain from any or all of such activities except to 
the extent that such right may be affected by an agree- 
ment requiring membership in a labor organization 
as a condition of employment as authorized in Section 
8(a) (3).” 


Section 8(b). “It shall be an unfair labor practice for a 
labor organization or its agents. . . 


(1) “To restrain or coerce (A) employees in the ex- 
ercise of the rights guaranteed in Section 7, Provided, that 
this paragraph shall not impair the right of a labor organ- 
ization to prescribe its own rules with respect to the acqui- 
sition or retention of membership therein; or (B) an em- 
ployer in the selection of his representatives for the pur- 


poses of collective bargaining or the adjustment of 
grievances ;” 


(4) “To engage in, or to induce or encourage the 

- employees of any employer to engage in, a strike or a 
concerted refusal in the course of their employment 
to use, manufacture, process, transport, or otherwise 
handle or work on any goods, articles, materials, or 
commodities or to perform any services, where an 
object thereof is: (A) forcing or requiring any em- 
ployer or self-employed person to join any labor or 
employer organization or any employer or other per- 
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son to cease using, selling, handling, transporting, or 
otherwise dealing in the products of any other pro- 

- ducer, processor, or manufacturer, or to cease. doing 
business with any other person;. . .” 


Section 8(c). “The expressing of any views, argument, or 
opinion, or the dissemination thereof, whether in writ- 
ten, printed, graphic, or visual form, shall not. consti- 
tute or be evidence of an unfair labor practice under 
any of the provisions of this Act, if such expression 
contains no threat of reprisal or force or promise of 
benefit.”’ 


Section 10(c). “The testimony taken by. such member, 
agent, or agency or the Board shall be reduced to writ- 
ing and filed with the Board. Thereafter, in its discre- 
tion, the Board upon notice may take further testimony 
or hear argument. If upon the preponderance of the 
testimony taken the Board shall be of the opinion that 
any person named in the complaint has engaged in or 
is engaging in any such unfair labor practice, then the 
Board shall state its findings of fact and shall issue and 
cause to be served on such person an order requiring 
such person to cease and desist from such unfair labor 
practice, and to take such affirmative action including 
reinstatement of employees with or without back pay, 
as will effectuate the policies of this Act:. . .” 


Section 10(e). “The Board shall have power to petition any 
circuit court of appeals of the United States: (includ- 
ing the United States Court of Appeals for the District 
of Columbia), or if all the circuit courts of appeals 
to which application may be made are in vacation, any 
circuit court of the United States (including the Dis- 

. trict Court of the United States for the District of 
Columbia), within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred 





36 


or wherein such person resides or transacts business, 
for the enforcement of such order and for appropriate 
temporary relief or restraining order, and shall certify 
and file in the court a transcript of the entire record 
in the poceedings, including the pleadings and testi- 
mony upon which such order was entered and the find- 
ings and order of the Board. Upon such filing, the court 
shall cause notice thereof to be served upon such person, 
and thereupon shall have jurisdiction of the proceed- 
ing and of the question determined therein, and shall 
have power to grant such temporary relief or restrain- 
ing order as it deems just and proper, and to make 
and enter upon the pleadings, testimony, and proceed- 
ings set forth in such transcript a decree enforcing, 
modifying, and enforcing as so modified, or setting 
aside in whole or in part the order of the Board. No 
objection that has not been urged before the Board, 
its member, agent, or agency, shall be considered by 
the court, unless the failure or neglect to urge such 
objection shall be excused because of extraordinary 
circumstances. The findings of the Board with respect 
to questions of fact if supported by substantial evi- 
dence on the record considered as a whole shall be 
conclusive. . . .” 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


The questions presented, as stipulated by the par- 
ties and approved by this Court (J.A. 1-2), are as 
follows: 


1. Whether substantial evidence on the record as a 
whole supports the Board’s finding that petitioner 
violated Section 8 (b) (4) (A) of the National 
Labor Relations Act, by inducing and encouraging 
employees of David Weber Company to engage in 
concerted refusals in the course of their employment 
to perform work or services for their employer, for 
an object of forcing or requiring Weber to cease do- 
ing business with Virginia-Carolina Freight Lines, 
Inc. 


2. Whether substantial evidence on the record as 


a whole supports the Board’s finding that petitioner 
threatened employees of Virginia-Carolina with 
physical harm, in violation of Section 8 (b) (1) (A) 
of the Act. 

3. Whether the Board’s Order remedying the al- 
leged violation of Section 8 (b) (1) (A) of the Act 
is valid and proper in view of the nature of the 
alleged violation. 

4. Whether the Board’s Order pertaining to the 
alleged violations of Sections 8 (b) (1) (A) and 8 
(b) (4) (A) of the Act is valid and proper insofar 
as it extends in scope to “any other employer” or to 
“employees of other employers.” 
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I. Substantial Evidence on the Record As A Whole 
Supports the Board’s Finding That Petitioner 
Threatened Employee Pratt of Virginia-Caro- 
lina With Physical Harm, In Violation of 
Section 8 (b) (1) (A) of the Act. 

II. Substantial Evidence on the Record As A Whole 
Supports the Board’s Finding That Petitioner 
Violated Section 8 (b) (4) (A) of the Act 
By Inducing and Encouraging Employees of 
David Weber Company To Engage In Con- 
certed Refusals in the Course of Their Em- 
ployment To Perform Work Or Services for 
Their Employer, for An Object of Forcing 
Or Requiring Weber To Cease Doing Busi- 
ness With Virginia-Carolina —-......-.---—---- 

III. The Board’s Order Remedying the Violation of 
Section 8 (b) (1) (A) of the Act Is Valid 
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Alleged Violation —......----------——----—---——-------- 

IV. The Board’s Order Pertaining to the Violations 
of Section 8 (b) (1) (A) and 8 (b) (4) (A) 
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COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
the Highway Truckdrivers and Helpers, Local 107, 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, to review 
and set aside an order of the National Labor Rela- 
tions Board issued on April 2, 1959, pursuant to Sec- 
tion 10 (¢c) of the National Labor Relations Act, as 


(1) 
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amended (61 Stat. 136, 72 Stat. 945, 29 U. S. C. Sec. 
151 et seq.). In its answer to the petition, the Board 
has requested enforcement of its order. The Board’s 
decision and order (J. A. 30-32)? are reported at 123 
NLRB No. 65. This Court has jurisdiction under 
Section 10 (e) and (f£) of the Act. 


I. The Board’s findings of fact 


The Board found that petitioner, in violation of 
Section 8 (b) (4) (A) of the Act, sought to induce 
and encourage the employees of David Weber Com- 
pany to refuse to unload the trucks of Virginia- 
Carolina Freight Lines, Inc., with an object of forc- 
ing Weber to cease doing business with Virginia- 
Carolina The Board also found that petitioner, in 
violation of Section 8 (b) (1) (A) of the Act, threat- 


ened employees of Virginia-Carolina with violence in 
order to coerce them into supporting petitioner’s 
strike against Virginia-Carolina. The evidentiary 
facts may be summarized as follows: 

Petitioner was on strike against Virginia-Carolina 


during July 1958 (J. A. 18; 57). On the morning 
of July 15, petitioner instructed William James, an 


1 References are to the pages of the joint appendix printed 
pursuant to the rules of this Court and the stipulation of 
the parties. Whenever, in a series of references, 2 semi- 
colon appears, the references preceding the semicolon are 
to the Board’s findings; those following the semicolon are to 
the supporting evidence. 


2 Virginia-Carolina hauls freight by truck between Penn- 
sylvania, Maryland, the District of Columbia, Virginia, and 
North Carolina (J. A. 11-12; 33-34). No jurisdictional ques- 
tion is presented. 
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organizer, “to get Virginia-Carolina trucks” at the 
Weber plant, which is located in Philadelphia at 
Tioga and Richmond Streets. (J. A. 14; 98). James 
drove his car to the Weber plant, arriving about 
9 a. m. just as a Virginia-Carolina truck driven by 
Charles Echols was about to be moved to permit 
another Virginia-Carolina truck driven by Walter 
Branch to back into the Weber receiving bay for un- 
loading (J. A. 12-13; 36). James stopped his car in 
front of Echols’ truck, thus preventing him from mov- 
ing (J. A. 18; 36). 

James spoke successively to Echols, Ralph Pratt, 
the helper on Branch’s truck, and Branch. He asked 
Echols why he was working, “didn’t [he] know that 
the boys were on strike up there, and was [he] trying 
to foul things up” (J. A. 13; 37). After taking down 
Echols’ name and address, James walked up to Pratt, 
referred to petitioner’s strike against Virginia-Caro- 
lina, and remarked, “if this kept up somebody might 
get hurt” (J. A. 18; 37, 56-57). James asked Pratt 
for hisname. Pratt gave him a fictitious name (J. A. 
13; 57). James next reprimanded Branch for work- 
ing during the strike and then walked across the 
street toward a third Virginia-Carolina truck in the 
Weber receiving bay (J. A. 13-14; 60, 94). 

Two Weber employees, Leroy Halmon and John 
Green, had just finished unloading this truck, driven 
by Jessie Mickels, as James approached (J. A. 14; 
88). Halmon was standing on the receiving platform, 
about 25 feet from the cab of the truck, when he 
heard James say, as he came up to the cab, that 
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they were not “supposed to unload the truck” (J. A. 
16; 88-92). 

James reproved Mickles for working despite peti- 
tioner’s strike against Virginia-Carolina. Mickles 
replied that he had not seen any pickets and that he 
thought the strike was settled. As Mickles prepared 
to leave, James said, “well, we don’t want the empty 
truck. We just want to tie up the freight. You 
ean go ahead” (J. A. 14-15; 39). 

After Mickles drove off, James picketed between the 
receiving platform and the two parked Virginia- 
Carolina trucks for about 30 minutes (J. A. 15; 39- 
40). The picket sign read, “On strike, Virginia- 
Carolina” (Ibid.) Neither Echols nor Branch at- 
tempted to back his truck into the receiving bay for 
unloading (J. A. 16; 50). 


II. The Board’s conclusions and order 


Upon the foregoing facts, the Board found that 
petitioner violated Section 8 (b) (1) (A) of the Act 
by James’ statement to Pratt that “somebody might 
get hurt” if the Virginia-Carolina drivers continued 
to work despite petitioner’s strike against their em- 
ployer (J.A. 30-31). The Board further found that 
petitioner violated Section 8 (b) (4) (A) of the Act 
by James’ statement that the Weber employees were 
not “supposed to unload” Virginia-Carolina trucks 
(J. A. 30).° 

The Board’s order (J. A. 31-32) requires petitioner 


3In view of this finding, the Board found it unnecessary 
to determine whether James’ picketing was also violative of 
Section 8(b) (4) (A) (J.A. 30). 
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to cease and desist: (1) from inducing or encourag- 
ing employees of Weber or of any other employer to 
engage in a work stoppage against Virginia-Carolina 
with an object of forcing their employer to cease 
doing business with Virginia-Carolina; and (2) from 
restraining and coercing employees of Virginia- Car- 
olina or of concerns doing business with Virginia- 
Carolina, in the exercise of their rights under the 
Act, by threats of physical harm. Affirmatively, the 
order requires petitioner to post appropriate notices 
and to notify the Board’s Regional Director what 
steps have been taken to comply with the Board’s 
order. 


SUMMARY OF ARGUMENT 


1. Substantial evidence supports the Board’s find- 
ing that James told Pratt that “somebody might get 
hurt” if the Virginia-Carolina drivers continued to 
work during petitioner’s strike against their employer. 
As James’ remark constituted a clear threat that 
Pratt and other Virginia-Carolina employees might 
suffer physical harm if they did not join the strike 
against their employer, the Board properly held that 
this remark restrained and coerced employees within 
the meaning of Section 8 (b) (1) (A) of the Act. 
Since James made this coercive statement while act- 
ing pursuant to petitioner’s instructions to “get” 
Virginia-Carolina trucks, the Board properly held 
petitioner responsible for his unlawful conduct. 

II. Substantial evidence supports the Board’s find- 
ing that James told Weber employees they were not 
“supposed to unload” Virginia-Carolina trucks. Since 





6 


the evident purpose of this direct appeal to Weber 
employees was to force their employer to cease do- 
ing business with Virginia-Carolina pending settle- 
ment of petitioner’s dispute with that concern, the 
Board properly held that petitioner, by James’ con- 
duct in this respect, engaged in secondary strike ac- 
tivity prohibited by Section 8 (b) (4) (A) of the 
Act. 

Ill. James’ threat of physical harm to Virginia- 
Carolina drivers if they worked during the strike was 
closely connected with his unlawful secondary strike 
activity and hence was not so isolated as to warrant 
exclusion from the Board’s order. In any event, the 
nature of the threat was such as to warrant remedial 
action by the Board. 

IV. As a motor freight carrier, Virginia-Carolina 
is vulnerable to secondary pressure by petitioner 
throughout the Philadelp ja area and to threats of 
physical harm in support of such pressure whether ad- 
dressed to the drivers of its trucks or to employees at 
the truck destination points. The Board’s order, by 
requiring petitioner not to unlawfully induce or en- 
courage the employees of employers doing business 
with Virginia-Carolina, or to threaten such employees 
with physical harm, is therefore well “adapted to the 
situation which calls for redress.” N.L.R.B. v. 
Mackay Radio & Telegraph Co., 304 U.S. 333, 348. 





7 
ARGUMENT 


I. Substantial Evidence on the Record As A Whole 
Supports the Board’s Finding That Petitioner 
Threatened Employee Pratt of Virginia-Carolina 
With Physical Harm, In Violation of Section 8(b) 
(1)(A) of the Act 


As previously related, James, an organizer for pe- 
titioner, told Pratt, a Virginia-Carolina employee, 
that “somebody might get hurt” if the Virginia- 
Carolina drivers continued to work during petitioner’s 
strike against their employer.‘ James’ remark, which 
constituted a clear threat that Pratt and other Vir- 
ginia-Carolina employees might suffer physical harm 
if they did not join the strike against their employer, 
was manifestly violative of Section 8(b) (1) (A). 
Progressive Mine Workers v. N.L.R.B., 187 F.2d 
298, 300-301 (C.A. 7). 

Since James made this coercive statement while act- 
ing pursuant to petitioner’s instructions to “get” Vir- 
ginia-Carolina trucks, the Board properly held peti- 
tioner responsible for his unlawful conduct. N.L.R.B. 
vy. Teamsters, Local 249, 249 F. 2d 292 (C.A. 3); 
N.L.R.B. v. Acme Mattress Co., 192 F, 2d 524, 527 
(C.A. 7). 


4 James’ denial of the statement attributed to him by Pratt 
raises only an issue of credibility. Since the Trial Examiner 
had valid grounds for resolving the conflicts in the testi- 
mony as he did (J.A. 13-14), his findings, affirmed by the 
Board, should be accepted by this Court. N .L.R.B. Vv. Lewis- 
burg Chair & Furniture Co., 230 F. 2d 155, 157 (C.A. 3). 
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II. Substantial Evidence on the Record As A Whole 
Supports the Board’s Finding That Petitioner Vio- 
lated Section 8(b)(4)(A) of the Act By Inducing 
and Encouraging Employees of David Weber Com- 
pany To Engage In Concerted Refusals in the Course 
of Their Employment To Perform Work Or Serv- 
ices for Their Employer, for An Object of Forcing 
Or Requiring Weber To Cease Doing Business With 
Virginia-Carolina 

Section 8(b) (4) of the Act provides, insofar as it 
is here pertinent, that it shall be an unfair labor prac- 
tice for a labor organization or its agents to “induce 
or encourage the employees of any employer * * * to 
perform any services, where an object is (A) forcing 
or requiring any employer * * * to cease doing busi- 
ness with any other person * * * ” The purpose of 
this section, as the Supreme Court observed in 
N.L.R.B. v. Denver Bldg. & Construction Trades 
Council, 341 U.S. 675, 692, is to shield “unoffending 
employers and others from pressure in controversies 
not their own.” International Brotherhood of Elec- 
trical Workers v. N.L.R.B., 841 U.S. 694, 704; Inter- 
national Rice Milling Co. v. N.L.R.B., 341 U.S. 665, 
672. 

In the instant case, J ames—acting for petitioner— 
could and did appeal to Virginia-Carolina drivers not 
to work during the strike against their employer. 
Apart from his threat of physical harm to Pratt, his 
appeal was entirely lawful. James did not content 
himself, however, with such primary activity. As 
shown in the statement of facts, he also told the 
Weber platform men they were not “supposed to un- 
load” the Virginia-Carolina truck driven by Mickles. 
The purpose behind James’ direct appeal to the 
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Weber employees not to unload Virginia-Carolina 
trucks clearly was “to tie up [Virginia-Carolina] 
freight” (supra, p. 4), and so force Weber to cease 
doing business with Virginia-Carolina pending settle- 
ment of petitioner’s dispute with that concern. 
N.L.R.B. v. Teamsters, Local 182, 219 F. 2d 394, 
396 (C.A. 2). Such inducement and encouragement 
constitutes a violation of Section 8(b)(4)(A) of 
the Act. Amalgamated Meat Cutters, Local 88 v. 
N.L.R.B., 99 U.S. App. D.C. 24, 237 F. 2d 20, 25, 
certiorari denied, 352 U.S. 1015. 

Contrary to petitioner’s assertion (Br. 9-11), 
James’ remark was clearly intended for the Weber 
employees.* It was uttered in a loud voice so that it 
could be heard by them. Moreover, the language used 
was such as to be addressed to men on an unloading 


platform rather than to a driver. Cf. N.L.R.B. v. 
Teamsters, Local 182, supra, 219 F. 2d at 396. 


Ill. The Board’s Order Remedying the Violation of Sec- 
tion 8(b)(1)(A) of the Act Is Valid and Proper In 
View of the Nature of the Alleged Violation 


Petitioner argues (Br. 31) that James’ statement 
to Pratt, that “somebody might get hurt” if the Vir- 
ginia-Carolina drivers worked during the strike, was 
but an isolated remark and hence, even if violative of 


5 The record shows that both Green and Halmon were on 
the Weber platform when James made his remark (J.A. 
65, 88). In any event, contrary to petitioner’s assertion 
(Br. 11-12), James’ appeal, even if made only to Halmon, 
constituted inducement and encouragement within the mean- 
ing of Section 8 (b) (4) (A). Amalgamated Meat Cutters, 
Local 88 supra, 99 U.S. App. D.C. at 27, 237 F. 2d at 23. 
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Section 8(b) (1) (A), did not warrant the Board in 
issuing an order remedying such violation. As shown 
in the statement of facts, James’ threat was closely 
connected with his unlawful secondary strike activity. 
Accordingly, under Board policy, it was not so iso- 
lated as to warrant its exclusion from the Board’s 
order. See, for example, Dealers Engine Rebuilders, 
Inc., 95 NLRB 1009 at 1012, and compare N.L.R.B. 
vy. Beaver Meadow Creamery, 215 F. 2d 247, 252 
(C.A. 3). Moreover, James’ threat constituted “posi- 
tive and purposeful action” to deter the Virginia- 
Carolina drivers from working from fear of physical 
harm, and thus was clearly “of a nature which war- 
ranted the Board in characterizing it as unlawful” 
and issuing a remedial order. N.L.R.B. v. Essex 
Wire Co., 245 F. 2d 589, 594 (C.A. 9). 


IV. The Board’s Order Pertaining to the Violations of 
Section 8(b)(1)(A) and 8(b)(4)(A) of the Act Is 
Valid and Proper Insofar As It Extends In Scope 
To “Any Other Employer” Or To “Employees of 
Other Employers” 

Petitioner argues in effect (Br. 26-32) that the 
Board’s order, if valid at all, should merely direct it 
not to threaten Virginia-Carolina employees with 
physical harm and not to induce or encourage Weber 
employees to engage in secondary strike activities 
against Virginia-Carolina. An order so limited in 
scope would hardly protect other secondary employers 
doing business with Virginia-Carolina against a repe- 
tition of similar coercive action by petitioner, which, 
unless restrained, may be anticipated “from the 
course of [petitioner’s] conduct in the past.” NV .L.R.B. 
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v. Express Publishing Co., 312 U. S. 426. As a motor 
freight carrier, Virginia-Carolina is vulnerable to 
secondary pressure by petitioner throughout the Phil- 
adelphia area and to threats of physical harm in sup- 
port of such pressure, whether addressed to the driv- 
ers of its trucks or to employees at the truck destina- 
tion points. The Board’s order, by requiring peti- 
tioner not to induce or encourage the employees of 
employers doing business with Virginia-Carolina, or 
to threaten such employees with physical harm, is 
therefore well “adapted to the situation which calls 
for redress.” N.L.R.B. v. Mackay Radio & Tele- 
graph Co., 304 U.S. 333, 348. 

Teamsters, Local 554 v. N.L.R.B., 104 U.S. App. 
D.C. 359, 262 F. 2d 456, relied upon by petitioner 
(Br. 27-28), is inapposite. There, the Court refused 
to enforce an order broadly enjoining the union from 
exerting secondary strike pressure against any em- 
ployer because, in its view, the record furnished an in- 
sufficient basis for concluding that the union would 
“nse illegal methods [to organize] ‘all other employ- 
ers’” (104 U.S. App. D.C. at 365, 262 F. 2d at 462). 
The order in this case does not broadly forbid the use 
of illegal methods against “all other employers” but 
merely restrains petitioner from engaging in the con- 
duct found unlawful, or any like or related conduct, 
in furtherance of a dispute with Virginia-Carolina. 
Cf. LB.E.W. v. N.L.R.B., 341 U.S. 694, 705-706. 
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CONCLUSION 


For the reasons stated, it is respectfully submitted 
that a decree should issue enforcing the Board’s order 
in full. 


STUART ROTHMAN, 
General Counsel, 


THOMAS J. MCDERMOTT, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


MELVIN POLLACK, 
ALFRED AVINS, 

Attorneys, 
National Labor Relations Board. 


OCTOBER 1959. 


CY. 5. GOVERNMENT PRINTING OFFICE, 1959 








